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I. THE APPLICANTS OBSERVATIONS IN REPLY CONCERNING 

“THE FACTS” 

1- First of all, the applicants reiterate their version of the facts indicated in 

the application form and in “the applicants’ version of facts” submitted in a 

separate document with these observations to the Court. 

2- According to the Government, “the Republic of Turkey is a democratic 

state, … and is governed by rule of law. … unlawful retention of a person is 

explicitly prohibited in the laws, … and a “zero tolerance towards torture” policy 

has been adopted” (see, §§ 3 and 4 of the Government observations). These 

allegations do not reflect the reality especially since the beginning of 2016. Firstly, 

the UN Human Rights Committee decided on 12 December 2019 that Turkey has 

practiced systemic ill-treatment and torture (Annex 33). Secondly, former member 

of the AKP, the ruling party, and Head of the Turkish Parliament’s Human Rights 

Investigation Committee (2015-2017) Mustafa Yeneroğlu made the following 

statements on 14 December 2019. His explanations given below can be considered 

as evidence for the human rights violations and human abductions that are taking 

place in Turkey, because many abductions had also happened during the period of 

his office, which had also been examined by the Parliamentary Commission he was 

presiding. The summary of his statements dated 15 December 2019 are as follows:1 

“I am saying that in this country [Turkey, added], people are being abducted. I 

am saying that in this country, people are being tortured, that hundreds and 

thousands of people are being accused for being members of a terrorist 

organisation, in this country; it is unbelievable, really unbelievable unjust acts are 

being committed. … We far passed this, Turkey is very far beyond these points. 

Turkey has already gone over the limits of an authoritarian regime. … The matter 

is how such things can happen in a state of law (Rule of Law). While I was the head 

of the human rights commission, - I mean the year 2016, I mean the end of 2015 - 

I denounced nearly a hundred crimes (acts of torture and ill treatments) and I 

recently discovered that none of these denunciations had been taken seriously and 

prosecuted. In what sort of rule of law, we are living in? Since they have not 

performed any [effective, added] investigation what I said about torture and ill 

treatments, nobody today gives any hoot to their claims of ‘we are gonna make 

                                                
1 https://www.youtube.com/watch?v=29WwPdZDKTM  
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structural reform, we are gonna make judicial reform, etc.’”2 (see also, Applicants’ 

version of facts, p. 100-102). 

3- The Government allege that, “the coup attempt of 15 July 2016 … was 

staged by the [so-called] Fetullahist Terrorist Organisation/Parallel State 

Structure (FETÖ/PDY)” (see, § 6 of the Government observations). This allegation 

does not reflect the reality and, except the Government, nobody (the EU, the 

NATO, the USA, the German secret services, the UK Parliament, etc.) believes the 

Gulen movement was behind the 15 July coup attempt. 

4- For instance, after the coup attempt of 15 July 2026, 168 generals (one, 

two, three, four stars) in total were taken into custody, arrested and/or dismissed 

from the armed forces. This figure is equivalent to almost half the number of 

generals in the Turkish Military. 

The ranks of the generals are as 

follows: 44 are full general (four 

stars), lieutenant general (three 

stars) and major general (two 

stars); the rest are brigadier-

general (one star). 

5- On 11 October 2016, 

RedHack (@TheRedHack97) 

published an e-mail containing 

information that was understood 

to have originated from the state’s 

intelligence and security units. 

The following information in an e-mail sent from an address of a person 

(serhatalbayrak@yahoo.com), managing a media group that is under the control of 

the ruling party, to a Minister’s (his brother, President Erdoğan’s son-in-law) e-

mail (beratalbayrarak@yahoo.com) on 20 March 2016 (17:57 p.m.) is provided: 

“Inquiry Concerning Parallel Structure on Turkish Military: According to 

Turkish Armed Forces’ internal work, it is thought that there are not any 

commander related to the Parallel in ranks of full general (four stars) and 

lieutenant general (three stars). It is thought that there may be one or two names 

                                                
2 https://www.youtube.com/watch?v=29WwPdZDKTM 
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in the rank of major general (two stars). They are said not to be in effective 

positions and to be kept monitored.”3 After the coup attempt of 15 July 2016, 2 full 

generals, 10 lieutenant generals, 28 major generals and 4 rear admirals (total: 44 

generals) were taken into custody, arrested and/or dismissed from the Armed 

Forces. As known, an army is commanded by highest ranking generals; not by 

colonels, lieutenant colonels, majors or lieutenants. In light of this information, the 

claim that the coup attempt of 15 July 2016 was organized and orchestrated by the 

officers belonging to the parallel structure (refers to the Gulen movement) does not 

reflect the material facts. 

6- The German Free Democratic Party (the FDP) filed a question in 

December 2018 to the Federal Government on the activities of the Turkish National 

Intelligence Organization (“MIT” in Turkish acronym) in Germany. One of the 

questions in the question is "What information does the Federal Government have 

about what role the MIT plays in the 

2016 coup attempt?" The Federal 

Government's answer to this question 

was "We cannot answer this question 

explicitly because of Germany's 

interests and national security.”4 In 

another word, the German Federal 

Government implied that it knows the role of the MIT in the 15 July 2016 coup 

attempt, but cannot disclose this issue due to national interests. 

7- In the news titled “Gulen did not order Turkey coup, EU spies say” 

posted by Andrew Rettman on euobserver news website (www.euobserver.com) 

on 17 January 2017 (Brussels, 17. JAN, 15:12), it was stated in a document written 

by European Union Intelligence Sharing Unit (Intcen) that the coup order was not 

given by Fethullah Gülen. According to the 6 page-report prepared by European 

Union Intelligence Sharing Unit with the name of “Turkey – The Impact of the 

Gulenist Movement” on 24 August 2016, “Exiled cleric Fetullah Gulen did not 

order the coup in Turkey. … It is likely that a group of officers comprising 

                                                
3 See https://wikileaks.org/berats-box ; https://wikileaks.org/berats-box/emailid/21188  
4 https://ahvalnews.com/tr/15-temmuz/almanyadan-mitin-15-temmuzdaki-rolu-sorusuna-cevap; 
https://www.dw.com/tr/merkel-h%C3%BCk%C3%BCmetine-mitin-faaliyetleri-soruldu/a-
46614089  
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Gulenists, Kemalists, opponents of the AKP, and opportunists was behind the coup. 

It is unlikely that Gulen himself played a role”. According to the news, “The EU 

intelligence report said individual Gulenist military officers, who did not rank 

above lieutenant or captain, might have felt “under pressure” to join to coup 

attempt in July because they knew that Erdogan had anyway planned to go after 

them in August (2016). … The document written by the EU’s intelligence-Sharing 

Unit, Intcen, also says a post-coup purge of supposed Gulen supporters led by 

President Recep Tayyip Erdoğan was designed to deepen his grip on power. … 

“The huge wave of arrests in the days following the coup attempt was just a catalyst 

for the crackdown prepared in advance”, the intelligence report said”.5 

8- Kjetil Stormak put forward the following claims in his news he based on 

NATO sources and posted on the website of AldriMer.no (www.aldrimerno.com) 

on 25 January 2017: “A majority view within NATO is that it is highly likely that 

the president of Turkey, …, staged the failed coup against himself as a pretext for 

starting a purge against his critics 

and opponents.”6 

9- German Foreign 

Intelligence Service (BND) 

President Bruno Kahl expressed in 

an interview with Der Spiegel 

Magazine in March 2017 that 

"Turkey's government tried to 

convince them on that the Gülen 

Movement was behind the 15 July 

coup attempt, but they could not 

succeed up to now."7 German Interior Intelligence (BfV) President Hans-Georg 

Maassen also expressed in his statement on March 27, 2017 that: "I do not think 

anyone else outside of Turkey believes the Gülen movement was behind the 15 July 

coup attempt. Under no circumstances, I do not know anyone outside of Turkey 

who were convinced on this issue by the Turkish government."8 

                                                
5 See https://euobserver.com/foreign/136568 
6 See https://www.aldrimer.no/nato-insiders-suspect-staged-turkey-coup/ 
7 https://www.sozcu.com.tr/2017/dunya/son-dakika-alman-istihbarat-sefinden-kriz-cikaracak-
aciklama-1742547/  
8 https://www.bbc.com/turkce/haberler-turkiye-39417246  
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10- Speaking on a German public broadcaster ZDF program on 2 April 2017, 

German intelligence expert Erich Schmidt-Eenboom said: “According to CIA 

analyses, the so-called coup attempt was staged by Erdoğan to prevent a real coup. 

The BND, CIA and other Western intelligence services do not see the slightest 

evidence showing Gulen instigating the coup attempt. … CIA and other 

intelligence services have the capability to infiltrate into the most secret 

communication systems and according to the information they gathered, 15 July 

was a staged coup”.9 

11- Binali Yıldırım, the last 

Prime Minister of Turkey, before leaving his post, visited Anadolu Agency, a state 

news agency, on 5 July 2018. During his visit, he was asked by journalists: “Many 

projects had been carried out at your time. Was there any one of them special for 

you? Is there any Project that was very challenging, that you wished you did not 

take part?” Yıldırım answered with the following sentences by laughing: “Which 

                                                
9 See https://www.turkishminute.com/2017/04/03/german-intel-expert-says-erdogan-behind-
failed-coup-based-cia-bnd-reports/; https://www.youtube.com/watch?v=d2Nlq7Ry18Y 
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one I should name? The Project that I didn’t like is 15 July.” One journalist said: 

“Serves the purposes but we don’t like it.” Yıldırım: “Except that one, all thousands 

of projects we did great or small, there is no time to count, are all nice ones.”10 For 

all these facts, information and many others reasons (see for detailed information, 

Annex 34, §§ 26-80), the allegation of the Government about the 15 July coup 

attempt does not reflect the reality. 

12- As stated by the Government (see, Government observations, §§ 6-27), 

there have been different investigations launched against Yusuf Bilge Tunç from 

12 April 2017 especially for the offence of leading so-called “FETO/PDY terrorist 

organization”. He was especially accused of being responsible for some secret 

service agents within the General Directorate of Police (see, Annex 16 

submitted by the Government). Furthermore, many searches have been performed 

in his addresses since April 2017 (see, Annexes 4-10 submitted by the 

Government). 

13- With regard to paragraph 20 of the Government observations, the decision 

of Ankara 5th criminal peace judgeship (Annex 12 submitted by the Government) 

is illegal because of the fact that the restriction to access to the case file can only 

be imposed to the representatives (lawyers) of parties, not to the parties or the 

applicants, in accordance with Article 153 § 2 of Turkish Code of criminal 

procedure.  

14- It can be understood from the observations of the Government (see, §§ 6-

70) that the public prosecutor on duty decided to join and disjoin the case file in 

many times (more than ten times) from the beginning of the investigation to 

11 May 2020. This can be considered as a dysfunction in terms of conducting an 

effective investigation in the sense of Articles 2, 3 and 5 of the Convention. 

15- It is not clear that Annexes 1, 2 and 3, submitted by the Government, 

concern the applicants’ relative M. Yusuf Bilge Tunç; his name is not indicated in 

the decision in question. 

16- As stated by the Government, on 31 May 2019, the Chief Prosecutor’s 

office in Ankara decided to lift the arrest warrant issued on 16 August 2017 against 

M. Yusuf Bilge Tunç (Annex 13 submitted by the Government). The same day, a 

new arrest warrant had been issued against M. Tunç but it was lifted on 14 June 

                                                
10 https://twitter.com/BarbarossaKaya/status/1014879902246559745.  
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2019. Ankara 5th criminal peace judgeship issued a new arrest warrant on 

18 September 2019. None of the decisions made by criminal peace judgeships is 

concerned with “red notice” (see, Annexes 14, 15 and 16 submitted by the 

Government). This information demonstrates that when M. Tunç has been 

abducted on 6 August 2019, there was no arrest warrant issued against him. These 

facts show also the lack of rigor and the deficiency of the national authorities in 

terms of conducting an effective investigation. 

17- On 15 November 2019, more than 3 months after the abduction, the Chief 

Prosecutor’s office ordered to the Anti-Terror Unit of the Police in Ankara to 

accomplish the necessary steps to find Mr. Yusuf Bilge Tunç. However, the Anti-

Terror Unit did not perform any investigation step to find Mr. Tunç during nearly 

2 months and sent back the case file to the Chief Prosecutor Office on 3 January 

2020 (see, Annex 18 submitted by the Government). It shows clearly that the police 

did not accomplish any step in terms of an effective investigation. 

18- As regards the criminal proceedings brought against Yusuf Bilge Tunç 

before the Ankara 29th Assize court (see, §§ 28-31 of the Government 

observations), it is clear from the Annex 19 submitted by the Government that there 

is no a single direct piece of evidence showing that Mr. Tunç has committed the 

alleged offence of “irregularities made in the Public Personnel Selection 

Examination” (KPSS) in 2010 (see especially p. 83 Annex 19 submitted by the 

Government). Mr. Tunç, graduated from the Political Science in Ankara 

University, obtained 52 points in 2005, 55 (2006), 52 (2007), 55 (2008), 53 (2009), 

58 (2010), 53 (2012). The allegation against Mr. Tunç is just a supposition. That is 

why the Government allegation cited in paragraph 29 is baseless and violates the 

principle of presumption of innocence guaranteed by Article 6 § 2 of the 

Convention. 

19- As stated by the Government in paragraph 32, on 8 August 2019, the 

applicant Ms. Nuray Tunç indicated before the public prosecutor that “on 6 August 

2019 her husband had left the house without taking his mobile phone”. In fact, Ms. 

Tunç said mistakenly this information (see Annex 43, p. 205, submitted by the 

Government). In fact, as stated in the Government observations (§ 69), Mr. Tunç 

had had the mobile phone (no: 0536 437 69 27) when he was abducted on 6 August 

2019. Even though the applicant Nuray Tunç explicitly requested on 8 August 2019 

that the records of surveillance cameras (CCTVs and Plate number recognition 
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system (PTS) cameras and MOBESA) concerning the vehicle used by Mr. Yusuf 

Bilge Tunç (licence plate no: 06 AD 9232) be analyzed in order to find him (see 

Annexes 21 and 30, p. 145, submitted by the Government).  

20- On 10 August 2019, Mr. Mehmet Fatih Tunç, brother of the abducted 

person, found the concerned vehicle with his proper search at the following 

address: “Çamlıca Mahallesi 147. Cadde” (Annex 26 submitted by the 

Government). The applicants asked to the investigation authorities to analyze the 

said vehicle (Annex 35) but the police did not analyze the vehicle during the first 

six months. On 10 August 2019, the police officials did not seize the vehicle and 

did not conduct it to the police facilities to make a detailed analyze in order to find 

potential finger prints or other evidence such as DNA. They did not an examination 

of the crime scene (see, Annex 30, p. 145, submitted by the Government). They 

delivered the vehicle to Mr. Mehmet Fatih Tunç after preparing a minutes or a 

written report (Annex 26 submitted by the Government).  

21- As stated by the Government (§ 40), Mr. Mehmet Fatih Tunç applied to 

the Ankara Chief prosecutor’s office on 12 August 2019 and he requested that an 

examination and “detailed analyze” be carried out on the vehicle with licence plate 

no. 06 AD 9232 and all the records of CCTVs, be urgently collected and “be 

examined in a detailed manner” (see Annex 28 submitted by the Government).  

22- As for paragraphs 33 and 34 of the Government observations, the fact that 

“following the application a criminal investigation was immediately initiated” and 

that “the Chief prosecutor’s office immediately sent a writ to the Missing Persons 

Department” do not reflect the reality. In fact, the writ was sent to the said 

Department on 19 August 2019 (Annex 22, submitted by the Government), eleven 

days later than Ms. Tunç presented her petition on 8 August 2019. Moreover, the 

prosecutor C.D. has been charged to conduct the investigation after 13 days (see, 

Annex 35, p. 2). 

23- As regards paragraph 35 of the Government observations, and the police 

only requested the records of two surveillance cameras seeing only the route on 

which the car was found and only analyzed them. The police did not obtain and 

analyze the CCTVs records, many PTS records and MOBESA camera records in 

order to find “the possible route of the relevant vehicle used by Yusuf Bilge Tunç 

before his disappearance”, contrary to the Government observations (compare, 

Annex 23 submitted by the Government and their observations, § 35). The police 
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did not obtain and put in the case file the records of other surveillance cameras 

(see, Annex 23), even if there was no indication on them. On the other hand, the 

applicants requested to investigation authorities to obtain and analyze all relevant 

CCTVs records on 10 August 2019 but the police waited two weeks in order to 

accomplish a very important step to obtain very important evidence to find M. 

Yusuf Bilge Tunç. According to the annexes submitted by the Government, “the 

security cameras of the Hilton Garden Hotel records only seven days” (see Annex 

23, p. 115). If the went to the Hilton Garden Hotel before 13 August 2019, they 

would obtain the records made by the security cameras of this hotel. Moreover, the 

police did not obtain the records of security cameras of this hotel recorded on 6 

August 2019 and put them in the case file despite the fact that investigation 

authorities can forcibly obtain all the private camera records. According to the 

document prepared by two police officials on 24 August 2019, at 22:45, the police 

officials made only a conversation with a private security agent and did not obtain 

and put in the case file the records of security cameras of the building called 

TURKSAD (Annex 23, p. 116).  The same procedure was performed by the police 

for the records of security cameras of “Vakıfbank Operasyon Merkezi”, according 

to the document prepared on 24 August 2019, at 22:00. Another document 

prepared by two police officials on 24 August 2019, at 22:30 indicating that there 

is no security camera on the route “Gemat Çamlıca Mahallesi 147. Cadde”. The 

said police officials went back to their office and then prepared an official 

document in a computer on 24 August 2019, at 23:00 (see Annex 23 submitted by 

the Government, p. 115). 

24- The applicants would like to state that it is not possible to conduct a proper 

examination and analyze of the records of security cameras in 15 or 30 minutes for 

a case that could be take many hours; at least the officials had to watch 5-6 hours 

cameras’ recordings to carry out a detail examination (at least from 12:30 to 20:30, 

see Annex 35, p. 1). The police officials had to take all the records with them, bring 

them to the police office and examine all these records, which can take many hours. 

They had to put an example of the said records in the case file to show the adequate 

character of their investigation steps in order to permit to the applicants to control 

the veracity of the minutes prepared by the police. They did not obtain the said 

record and they were only content to make a conversation with a person during 15 

or 20 minutes. The applicants would like to know why the police officials collected 
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two security cameras’ records and did not collect the others. The applicants would 

like state that investigation authorities can collect other video recordings, CCTV 

footages, by other means near to the abduction scene, but they did not accomplish 

any other step to obtain any other evidence. On the other hand, it is possible to 

increase the quality of the CCTV footages by the experts but investigating 

authorities did not sent the CCTV footages to the experts for a detailed 

examination. Some CCTV footages was only examined (watched) by two simple 

policemen. 

25- With regard to paragraph 36, the applicants would like to state that the 

event has been occurred on 6 August 2019 in Ankara and Ms. Tunç has indicated 

it in her petition. That’s why the denunciation had to be submitted to the Ankara 

Chief prosecutor’s office, not to the Adana Chief prosecutor’s office.  

26- Concerning paragraph 38, the police officials did not carry out an 

examination on the vehicle; they just prepared a minutes and delivered the vehicle 

to Mr. Mehmet Fatih Tunç. Nothing else (see Annex 26 submitted by the 

Government). The police officials had to seize the vehicle, to conduct it to the 

police facilities and to make a detailed analyze on the car.  

27- As to paragraph 40, it is right that the public prosecutor took personally 

the submissions of Mr. Fatih Mehmet Tunç. Mr. Mehmet Fatih Tunç requested that 

an examination and “detailed analyze” be carried out on the vehicle with licence 

plate no. 06 AD 9232 and all the records of CCTVs, be urgently collected and “be 

examined in a detailed manner” (see Annex 28 submitted by the Government). 

However, the concerned public prosecutor (O.M.) was not attributed to the case 

file, he did not give any (urgent or not) instruction to the police and only on 19 

August 2019, a public prosecutor (C.D.) has been charged with the case file to 

conduct the investigation. Two weeks later, on 24 August 2019, two police officials 

went to the street in question to find any records of security cameras but they 

conducted a so-called investigation step (see, §§ 23-24, above).  

28- As for paragraph 41, the applicants would like to state that joining two 

investigations cited in this paragraph is in contradiction with the requirements of 

an effective investigation in the sense of Articles 2, 3 and 5 of the Convention. 

29- With reference to paragraph 42, the applicants’ petitions were just put into 

the case file and the public prosecutor did not give any instruction to the police to 

conduct an effective investigation. In their petitions, the applicants requested that 
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an effective investigation in the sense of the jurisprudence of the European Court 

of Human Rights must be conducted without delay, all evidences must be collected, 

witnesses’ statements must be taken, all the records of PTS, MOBESA, KGYS and 

security cameras must be collected and analyzed, the plate numbers of cars that 

followed the vehicle used by the abducted person must be determined, the signal 

records of mobile phones (HTS) near to the address where the vehicle was found 

must be obtained and examined, etc. (see, Annex 30, p. 147, submitted by the 

Government). However, nothing has been done since the petition in a significant 

manner; for instance, mobile phones signal records (HTS) regarding the crime 

scene (Çamlıca Mahallesi 147. Sokak) and the mobile phone used by Mr. Tunç 

have never been obtained and examined by investigation authorities. The records 

of KYGS footages have never been asked from the Ankara Municipality, never 

obtained and examined too. 

30- Concerning paragraphs 43, 44 and 45, the public prosecutor on duty 

joined and disjoined and again joined the case file concerning abduction case with 

some other case in more than ten times. This clearly shows the lack of rigor in 

terms of conducting the investigation and its inefficiency in the sense of Articles 

2, 3 and 5 of the Convention. The national authorities did not anything without 

repeatedly joining and disjoining the case file with others. 

31- In respect of paragraph 46, for the first time, on 5 November 2019 

(exactly three months later than the abduction of Mr. Tunç) the public prosecutor 

on duty M.C.K. has given instructions to the police to conduct some investigation 

steps (see, Annex 35 submitted by the Government). The prosecutor waited three 

months to give these instructions to the police in a case where the minutes and 

hours are important. He waited three months to instruct that the PTS, MOBESA, 

KGYS and other security cameras’ records must be obtained and examined and 

that an examination of crime scene must be carried out. However, the public 

prosecutor did not order to the police to obtain the HTS records concerning the 

crime scene and the mobile phone no. 0536 437 69 27. He did not order to take 

witness’ statements regarding the persons to whom Mr. Tunç delivered goods and 

bought merchandises. He did not order all the necessary investigation steps resulted 

notably by the applicants’ requests and the circumstances of the case.  

32- As to paragraph 47, the public prosecutor gave only the instruction to 

determine the identity of person who used the mobile phone number 0536 437 69 
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27; he did not give the instruction to determine HTS records regarding this phone 

(see Annex 36 submitted by the Government). Thus, the public prosecutor did not 

gave an instruction to determine the HTS records which was important in the 

instant case.  

33- As regards paragraph 48, Ms. Tunç said that his husband used the mobile 

phone number 0536 437 69 27 to the investigation authorities who are obliged to 

obtain evidences by inspecting this number. In an abduction case, it is not important 

if the phone number belongs to Mr. Tunç or not. It is important to determine the 

signals transmitted by this mobile phone line especially on 6 August 2019. 

34- Concerning paragraph 49, it is clear that the prosecutor sent a written 

instruction to the police on 15 November 2019, more than three months later the 

date of the abduction, requesting that the incident scene investigation team should 

carry out an examination of the vehicle with licence plate no. 06 AD 9232 (see 

Annex 38 submitted by the Government), which shows significant delay to give 

the said instruction. However, this examination has been done more five months 

later the date of abduction (on 24 January 2020).  

35- As for paragraph 50, on 15 November 2019, the public prosecutor 

initiated some steps to determine the HTS records of mobile phone used by Mr. 

Tunç, again more than three months later the date of abduction. Even though 

the 7th criminal peace judgeship accepted the request of the prosecutor on 18 

November 2019, the later sent a written instruction to the ICTA on 16 December 

2019, one month later again (see Annex 39 submitted by the Government). And 

the same date, the ICTA (Information and Communications Technologies 

Authority) submitted to the Chief prosecutor’s office the communication data of 

the mobile phone line which is used by Mr. Tunç, abducted person (see Annex 40 

submitted by the Government; however, the document is not readable and the 

applicants invite the Government to submit a readable example of Annex 40). It is 

understood from this information that if the prosecutor asked to the said state 

institution (ICTA) to obtain HTS records, he could obtain at the beginning of the 

investigation; but he waited more than four months to obtain the HTS records. 

According to the Government, “there was no call record of the relevant mobile 

phone line” (see § 51 of the Government observations). As stated in Annex 35 

submitted by the Government, the applicant Ms. Tunç had a communication at 
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12:20 on 6 August 2019 with her husband (see, Annex 35 submitted by the 

Government). 

36- Regarding paragraph 52, in reply to the written instruction sent by the 

prosecutor on 15 November 2019, Ankara police department sent a writ to the 

prosecutor on 3 January 2020 (48 days later) that the Anti-terror branch is not 

competent to conduct this investigation. All of these steps clearly demonstrate that 

national authorities decided not to conduct any effective investigation in the instant 

case, as witnessed in many abduction cases occurred since the beginning of 2016 

in Turkey. 

37- With regard to paragraph 53, more than five months later, on 15 January 

2020, the prosecutor sent a new written instruction to the police to conduct an 

investigation; he ordered that the investigation must be accelerated. This 

information and all the facts mentioned above obviously show that nothing had 

been done between 8 August 2019 and 15 January 2020. The role of the prosecutor 

during the said time is limited to only send instructions to the police. 

38- As far as paragraphs 54 and 55 are concerned, according to the writ 

prepared by the police on 11 February 2020, the USB flash drive is related to the 

CCTVs footages (compare with § 55 of the Government observations and Annex 

43, p. 201 and Annex 44, p. 214 submitted by the Government). 

39- With reference to paragraph 58, the applicant would like to state that 

nearly five months later the date of the abduction, on 24 January 2020, the 

examination on the vehicle was carried out despite the fact that the applicants had 

requested it in many times. For instance, on 4 September 2019, the lawyer of the 

applicants, M.Y. submitted a written petition to the Chief prosecutor’s office in 

Ankara in which he explained nearly all the deficiencies occurred during the 

investigation. Moreover, he especially requested the public prosecutor to obtain 

and make examine all the CCTVs records. He obviously stated that “all the 

Ankara’s main and side roads have been controlled by thousands of cameras set 

up by Ankara Municipality and this security system (the Ankara municipality 

security system - KYGS) is called as second most developed in Europe and sixth in 

the World. On 6 August 2019, the abducted person went from his home to Keçiören 

with his vehicle and he left Keçiören with the same vehicle. Thus, the plate number 

and the image of this vehicle must be captured by many cameras and consequently 

the persons who followed Mr. Tunç must be inevitably identified by these records 
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of security cameras. Despite this fact, the chief prosecutor’s office did not give a 

written instruction to obtain these records.” The lawyer M.Y. defined all the 

potential roads that Mr. Tunç had to take on 6 August 2019 and asked the 

prosecutor to obtain and examine all CCTVs, PTS, KYGS, MOBESA, and others 

records. Hence, the lawyer M.Y. stated that “the HTS records have not been 

examined yet although the last location of the mobile phone can be easily 

determined by the records of HTS in some seconds. Even though the phone number 

is known by the prosecutor and the police, they did not accomplish any step to 

obtain the information about the last location of mobile phone, the itinerary taken 

by this phone and the last signal obtained by the same phone.” The lawyer added 

that “on 19 August 2019, the applicants visited the prosecutor and asked him to 

make examine the vehicle found on 10 August 2019. However, the prosecutor 

responded that he would not make examine the said vehicle. Despite the fact that 

the applicants requested in many times, the prosecutor’s office rejected to carry 

out the examination on the vehicle. Thus, it is definitively understood from the 

attitude of investigation authorities that the most important evidences (fingerprints 

and AND), that can be obtained from the vehicle, will not be collected. It is also 

understood that the authors of the abduction case (the criminals) are protected 

because the investigation authorities did not collect and preserve the most 

important evidences and because the CCTVs records are deleted sometimes later. 

If they are not obtained now; it will be impossible to obtain them sometimes later. 

Twenty-nine people have been abducted last three years in a same manner and we 

reiterate our requests mentioned in our petitions submitted to the public 

prosecutor’s office on 12 and 21 August 2019.” The lawyer finally cited five most 

important investigation steps to achieve by the public prosecutor: “1) all case files 

regarding to this investigation must be joined. 2) an examination must be 

performed on the vehicle, on the place where the vehicle is found and located; the 

CCTVs records about this place must be obtained and examined. 3) All the relevant 

MOBESA, KGYS, PTS and other private security cameras records from 9:00 to 

18:00 on 6 August 2019, seeing the itinerary calculated by the applicants by their 

own facilities (Annex 36) must be obtained, secured and examined. 4) All the 

necessary communication must be immediately made with the relevant institutions 

in order to keep these CCTVs records and all measures must be taken 5) This 

investigation must be conducted by the appropriate police unit instead of 
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“Disappeared persons unit” and all the relevant and clear information about the 

location and itinerary must be obtained by examining the signals issued by the 

mobile phone line. And when the last location of the phone is determined, all the 

civil servants’ phone number must be obtained in order to determine the persons 

who abducted Mr. Tunç. The same step must be done when the itinerary of the 

phone number is precisely determined in order to determine the identities of the 

civil servants who abducted Mr. Tunç” (Annex 35). However, as it can be 

understood from the information cited above, nearly nothing has been done in 

terms of these investigation steps and most of them have not been achieved yet. 

40- During the first three months the applicants did not touch the vehicle and 

it stayed in the place where it was found during this period of time. However, the 

applicants witnessed that the police did not examine the vehicle, they decided to 

bring the car near to their house in November 2019 (see Annex 43, p. 205, 

submitted by the Government). 

41- In respect of paragraphs 59 and 60, the applicants would like to state that 

this examination was carried out five months later and nothing has been done in 

consequence.  

42- As to paragraphs 62 and 63, the applicants reiterate that the public 

prosecutor did regularly the same thing: join and disjoin the case file; nothing else. 

On the other hand, as stated in paragraph 63, the access to the case-file was 

prohibited to the applicants and to their lawyer since 8 August 2019 (Annex 

37) to 11 May 2020. In other words, during the first 9 months and 5 days, the 

applicants and their lawyer could not have access to the case-file. The fact which 

can solely constitute a violation of an effective investigation in the sense of Articles 

2, 3 and 5 of the Convention. 

43- As regards paragraphs 64-67, the public prosecutor sent again a new 

instruction to the police on 11 May 2020; in other words, more then 9 months 

later the date of abduction. However, these instructions do not cover the requests 

made by the applicants and their lawyer and many evidences including fingerprints 

and others have been disappeared because of the fact that a long period of time has 

passed. The applicants would like to ask why the prosecutor did not give the 

instruction to the police to bring the vehicle in a safe place under the control of 

police and why all these examinations on the said vehicle were not immediately 

accomplished when it was found on 10 August 2019? The vehicle remained at the 
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same place during three months without being touched and the applicants waited 

during 3 months so that the police accomplishes the examination. Despite the fact 

that the applicants and their lawyer M.Y. requested the prosecutor to make carry 

out the relevant examinations on the vehicle, these examinations were not 

accomplished by investigation authorities. They waited deliberately 9 months in 

order to that the pieces of evidence disappear. On the other hand, the examination 

of crime scene has never been carried out at the street where the vehicle was found. 

This clearly shows that investigation authorities have not had the intention to 

conduct an effective investigation, as witnessed in many other similar abduction 

cases occurred since 2016.  

44-  Concerning paragraph 69, the applicants would like to state that the 

prosecutor has lacked to conduct an effective investigation by sending a written 

instruction on 16 June 2020, more than 10 months later to the ICTA requesting 

that the IMEI numbers of mobile phones in which the phone line no. 0 536 4376927 

had been used between 1 January 2019 and 16 June 2020, should be determined. 

The applicants ask why this information was not requested before when the 

prosecutor sent twice a written letter to the same institution (see above). The 

instruction was given more than ten months later the date of abduction of Mr. Tunç 

shows significant delay and lack of rigor in terms of conducting an effective 

investigation in the sense of Articles 2, 3 and 5 of the Convention.  

45- Moreover, despite the fact that the applicants and their lawyer M.Y. 

explicitly requested the prosecutor to obtain the signals of mobile phones (HTS) 

issued from the crime scene (near to the address where the vehicle was found), the 

signals issued from the mobile phone used by Mr. Tunç and the signals issued from 

the mobile phones of civil servants who followed Mr. Tunç on 6 August 2019 (see, 

§§ 29 and 39, above), the prosecutor has never requested until now the ICTA to 

obtain the related signals while these signals are one of the capital evidence to 

find Mr. Tunç and the persons who abducted him.  This attitude clearly 

demonstrates that national authorities do not have the intention to conduct an 

effective investigation, as witnessed in many similar cases occurred in Turkey since 

the beginning of 2016. 

46- Regarding the paragraphs 73 and 74 of the Government observations, the 

Constitutional Court rejected on 30 June 2020 the individual application 

introduced by the applicants considering that “there was clearly no violation in the 
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relevant application in respect of the State’s obligations”. The Court did not 

examine the violations of Articles 2 and 5 of the Convention and rejected the 

application without examining the case file and without determining all the 

deficiencies in terms of an effective investigation mentioned above. On the other 

hand, there are a lot of elements of proof in the case file showing that the total 

passivity of all state organs, as witnessed in other 29 abducted cases occurred since 

the beginning of 2016, but the Constitutional Court did not dare to see them. The 

decision of the Constitution Court clearly shows that this Court has not paid 

attention to the kidnapping case at all. 

47- Relating to paragraphs 75-77, the applicants would like to state that they 

did not apply to the UN Working Group on Enforced or Involuntary 

Disappearances (the UN WGEID). As far as they know, a non-governmental 

organization acting in human rights violations has introduced the application 

before the UN Working Group on Enforced or Involuntary Disappearances. 

48- On the other hand, the applicants would like to state that the Republic of 

Turkey has neither signed nor ratified the UN International Convention for the 

Protection of all Persons from Enforced Disappearance and thus is not a contracting 

party to this Convention.11  

49- In a similar case, pending before the ECtHR, (see, Horzum v. Turkey, no. 

4475/18, a pending case before the ECtHR), Mr. Ümit Horzum, one of the 

abductees since the beginning of 2016 in a similar way subject to intensive torture 

in a secret detention centre. He was subjected to varying types of torture since his 

abduction on 6 December 2017. He was blocked by a black Volkswagen 

Transporter while he was driving on Ayvali Street in Etlik District of Yenimahalle, 

Ankara. Some men got out of the Transporter, removed Mr Horzum from his 

vehicle by force and placed him in the Transporter. Abductors beat him in the 

Transporter for a long time and eventually brought him to the building he would 

be kept. It is assessed that his ribs were broken in the van. He was held in a 3 m2 

sound-proof solitary cell which was covered with soft fabric to prevent self-

inflicted damage and kept under surveillance. For 131 days, Mr Horzum was left 

blindfolded and his hands tied except for meal times. When he tried to get himself 

out of blindfolds, he was warned by guards through speakers in the room. Initial 

                                                
11 https://www.ohchr.org/Documents/HRBodies/CED/OHCHR_Map_CPED.pdf  
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stages of his abduction were marked with serious torture such as beating, 

electroshocks, putting in a box, appropriately-called “coffin”, perpendicular to the 

ground, standing up for hours or even days, administration of drugs so that -he 

thinks- he speaks out of his own will. He was given a meal usually once a day, 

sometimes twice a day. According to what Mr Horzum told his wife, people who 

brought him food and people who tortured him were different persons. Torturers 

were also responsible for his interrogation. Interrogators asked him questions and 

when his replies did not satisfy them, they resorted to torture. For 131 days, Ümit 

Horzum was asked a range of questions with investigations to follow according to 

his answers and interrogated again under new information obtained by his 

abductors. … He was subject to intensive torture for the first 30 days, and later 

left to heal, so that torture marks disappear. … Ümit Horzum stated that the 

place they were held was a two-story building professionally designed beforehand 

for torture/interrogations. … Ümit Horzum also told that some of his abductors 

called others among them “chief” (“amirim”), which entails that the abductors are 

from the security apparatus of Turkey. Mr Horzum also conveyed to his wife that 

he was forced to sign a deposition taken -rather written on his behalf- with torture 

during his 131-day-long detention in the secret detention centre. Mr. Horzum was 

threatened with the followings during his interrogation in a secret detention centre: 

"You know this place, you saw what we could do. If you dropped the slightest hint 

about this place and what happened here in anywhere, we would also bring your 

son, daughter and wife over here. If you spoke, we would vanish your reputation, 

bring you back and make you stay here until the end of your life., etc." Mr 

Horzum’s case presents similarities with the present case. Even though the wife of 

Mr. Horzum stated these facts in her observations in reply, the Government did not 

deny these facts despite the fact that the allegation of the applicants (Ümit Horzum 

was kidnapped and tortured in a secret detention centre) were denied in the first 

Government observations (see case file, Horzum v. Turkey, no. 4475/18, and 

applicants’ version of facts, § 23). 

50- To sum up, the public prosecutor on duty and police officials have not 

performed any serious investigation step until now and have not conducted an 

effective investigation in the sense of Articles 2, 3 and 5 of the Convention in the 

instant case even though the applicants and their lawyer M.Y. asked to find Mr. 

Tunç and conduct an effective investigation in many times. Thus, national 
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authorities have not been achieved any significant step even though more than 16 

months have passed since the date of the abduction occurred on 6 August 2019. 

51- Even though the ECtHR has communicated the case to the Government, 

neither Constitutional Court nor the investigating authorities has conducted any 

necessary step in order to satisfy the state responsibility arising from an effective 

investigation in the sense of Articles 2, 3 and 5 of the Convention. The Government 

observations have shown this total passivity of the national judicial and non-

judicial authorities. The Government’s statements have not displayed the 

accomplishment of an effective investigation in the sense of Articles 2, 3 and 5 of 

the Convention. 

52- The UN WGEID stated in similar cases that, “it is believed that Mr. I. 

was abducted by the MIT, since an arrest warrant was issued against him. The 

method of abduction and the reluctance by the police in processing a complaint 

tend to confirm this suspicion. The MIT has been reported to be abducting and 

torturing suspected members of the Gülen movement in the aftermath of the coup 

attempt” (see Annex 34 submitted by the Government in the case of Irmak and 

Others v. Turkey, no. 18036/19). 

RELEVANT DOMESTIC LAW 

53- As for paragraph 78 of the Government observations, the applicants 

would like to state that national authorities have not conducted an effective and 

adequate investigation to identify and punish the authors of kidnapping cases, as 

required by Article 109 of Turkish Penal Code (TPC) and Articles 94-96 of TPC 

punishing the acts of torture. 

Torture 

“ARTICLE 94-(1) Any public officer who causes severe bodily or mental 

pain, or loss of conscious or ability to act, or dishonors a person, is sentenced 

to imprisonment from three years to twelve years.  

(2) The punishment may not be reduced in case of commission of offense; a) 

Against a child who cannot protect himself due to corporal or spiritual 

disability, b) Against an attorney or another public officer by virtue of office, 

the offender is sentenced to imprisonment from eight years to fifteen years.  

(3) In case of engagement in any act defined as sexual harassment, the 

offender is punished with imprisonment from ten years to fifteen years.  



 20 

(4) Other persons who participate in commission of an offense are punished 

likewise the public officer.  

(5) The punishment to be imposed may not be reduced even if the offense is 

committed by negligence.” 
 

Consequential severe torture 

“ARTICLE 95-(1) Punishment determined according to the above article is 

increased by one half if the offense results with; a) Weakening of sensual or 

bodily functions of the victim, b) Continuous difficulty in speaking, c) Distinct 

facial mark, d) Risk of life, e) Premature birth of a child.  

(2) Punishment determined according to the above article is increased by 

one fold if the offense results with; a) Incurable illness or causes vegetative 

existence of the victim, b) Loss of sensual or bodily functions, c) Loss of 

ability to speak and to give birth to a child, d) Distinct facial change, e) 

Abortion, if the offense is committed against a pregnant woman.  

(3) In cases where the torture causes break of bones in the body, the offender 

is sentenced to imprisonment from eight years to fifteen years according to 

affects of broken bone on vital functions.  

(4) In case of death of a person from torture, the offender is sentenced to 

heavy life imprisonment.” 
 

Torment 

ARTICLE 96-(1) Any person who causes suffering of another person by his 

acts is sentenced to imprisonment from two years to five years.  

(2) In case of commission of offenses within the scope of above subsection; 

a) Against a child who cannot protect himself due to corporal or spiritual 

disability, or against a pregnant woman,  

b) Against antecedents or descendents or father/mother or spouse,  

then the offender is sentenced to imprisonment from three years to eight 

years.” 
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III. THE LAW 
A. ADMISSIBILITY  

1) Applicants’ observations on the allegation of non-compliance with 
Article 35 § 2 (b) of the Convention 

54- As regards paragraphs 85-92 of the Government observations, first of all, 

the applicants would like to state that they did not lodge application to the UN 

WGEID (see, § 47 above). Thus, the Government observations mentioned in §§ 

85-92 are baseless. 

55- Secondly, the Republic of Turkey has neither signed nor ratified the UN 

International Convention for the Protection of all Persons from Enforced 

Disappearance and thus is not a contracting party to this Convention.12 Thus, the 

WGEID cannot be considered as an international investigation or settlement body. 

56- Besides, it is important to state that the applicants before the UN Working 

Group on Enforced or Involuntary Disappearances (the UN WGEID) and the 

applicants before the European Court of Human Rights are not the same. On the 

other hand, there has been no example that the Government has applied a decision 

rendered by the UN WGEID in a similar circumstance. It is upon to the 

Government to demonstrate that the Government comply with the decision of the 

UN WGEID by submitting an example to show the effectiveness of this 

international remedy in Turkey.  Considering the fact that the applicants are not the 

same before the ECHR and the UN WGEID and the complaints before the ECHR 

are significantly wider than the complaint submitted to the UN WGEID, the 

Government allegation to reject the application in accordance with Article 35 § 

2(b) of the ECHR is baseless. According to the ECHR, if the petitioners before the 

two international institutions are not identical, then the application to the Court is 

not substantially the same and could not be rejected. If the application before the 

Court is significantly wider than the application before the other international body, 

then the rule will not apply (see, Folgero and others v Norway; Smirnova and 

Smirnova v Russia; Illiu v Belgium). Moreover, the decisions rendered by the UN 

WGEID are not applied by the Government; there is no example showing that the 

Government comply with the decision of the UN WGEID. It is upon to the 

Government to submit the related information and examples to demonstrate that 

                                                
12 https://www.ohchr.org/Documents/HRBodies/CED/OHCHR_Map_CPED.pdf  
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the Government comply with the decision of the UN WGEID. The Government 

failed to submit, in their observations, any example to show that the decisions of 

this UN body are effectively applied. The Republic of Turkey has recently denied 

to act in according to the UN Human Rights Committee decision too (see, Views 

adopted by the UN Human Rights Committee concerning communication No. 

2980/2017, 26 March 2019, İsmet Özçelik, Turgay Karaman and I.A.13).  

57- On the other hand, the role and functions of the UN WGEID is ended 

when the abducted person is found (see for instance, the decision of the UN body 

in the case of Z. K. and E. K. abducted by the Turkish secret service from 

Kazakhstan in 2017 – Annex 38). As it can be witnessed, the competences of the 

UN WGEID are over when the abducted person is found. For instance, in the case 

of Ö.K. and E.I., the Government have just submitted to the ECtHR the decisions 

of the WGEID indicating that “During its 119th session that took place between 16 

and 20 September 2019, the WGEID decided that the case on the disappearance of 

Ö.K. and E.I. have been clarified on the basis of the information submitted” (see, 

Further observations sent to the Court by the Government on 6 January 2020 in the 

case of Kaya and Others v. Turkey, no. 1443/19 and Irmak and Others v. Turkey, 

no. 18036/19). The WGEID closed the case files without examining the merits of 

the cases and did not conclude any violation of the ICCPR or UDHR especially 

with respect to the lack of effective investigation in the sense of Articles 2, 3 and 

5 of the Convention. Thus, the UN WGEID does not have the power to recognize 

and decide on the violation of Articles 2, 3 and 5 of the Convention (similar 

provisions of the UN International Covenant on Civil and Political Rights). The 

said UN body does not have the competence to declare that the state obligation of 

conducting an effective domestic remedy, in the sense of Articles 2, 3 and 5 of the 

Convention. If an international body does not have the competence to recognize 

and declare on an alleged violation of a right guaranteed by the ECHR and to 

conclude a remedy, it cannot be considered as an effective international settlement 

body (see Annex 38). 

58- For all the reasons cited above, this UN body is not an effective 

international remedy in the sense of Article 35 § 2(b) of the ECHR with respect to 

                                                
13 https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=24661&LangID=E 
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Turkey and thus the Government’s allegation must be dismissed (see, Kavala v. 

Turkey, no. 28749/18, 10 December 2019, §§ 90-95). 

2) Applicants’ observations concerning the Government’s allegations 
cited under the title of “being manifestly ill-founded” 

59- With regard to paragraphs 93-109, considering the circumstances of the 

case, the Government’s allegations are false (see above, and especially the 

applicants’ version of facts). The Government allegations did not rely on any 

trustworthy information obtained after conducting an effective and adequate 

investigation in the sense of Articles 2, 3 and 5 of the Convention. The applicants 

made credible assertion and there are many concrete evidences but investigating 

authorities have not even dare to collect them (see above). There are a lot of 

circumstantial evidences showing that the applicants’ relative has been kidnapped 

by the security forces and/or secret service agents acting on behalf and under total 

control of the Executive. The allegations cited in these paragraphs are groundless 

and did not reflect the reality, considering all the circumstances of case. In 

February 2019, Salim Zeybek was abducted by heavily armed people in Edirne 

under the eyes of his wife and his children. Özgür Kaya and Yasin Ugan were 

kidnapped by more than 40 heavily armed people in the city center of Ankara under 

the eyes of more than 40 witnesses. Erkan Irmak was abducted under the eyes of 

her wife in the city center of Istanbul too. Gökhan Türkmen was abducted in 

Antalya city-center too. And Mustafa Yılmaz was abducted under the record of 

camera footages in Ankara city-center. The same criminal investigation was 

launched by Ankara Public Prosecutor’s Office against all of them who are accused 

to be in contact with some secret service agents. Yusuf Bilge Tunç has been 

abducted on 6 August 2019 in Ankara city center because he is also accused to be 

in contact with some secret service agents too (see above). Yasin Ugan and Gökhan 

Türkmen said before the Assize Court in Ankara that they were abducted in 

February 2019 and placed in a secret detention center in which they were severely 

tortured during six months (see, the applicants’ version of facts, §§ 71, 90-95). Six 

people were abducted by security forces and/or secret service agents acting under 

the order of the Executive and four of them were detained together in a secret 

detention center during the 6 months before delivering them to the Ankara Police 

on 28 July 2019 and on 22 October 2019.  
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60- Thus, the Government’s allegations did not rely on any factual and 

reliable information obtained after conducting an effective investigation. In this 

respect, the Government have not mentioned any concrete information obtained 

after performing any relevant steps in the sense of effective investigation. For these 

reasons, the Government’s allegations are not based on reliable information and 

evidence. Thus, they must be dismissed. 

61- Former member of the AKP Mustafa Yeneroğlu made the following 

statements at the interview he gave to journalist Ruşen Çakır on 14 December 2019. 

Mustafa Yeneroğlu was elected as MP from AKP in 2015 and appointed as the 

Head of the Turkish Parliament’s Human Rights Investigation Committee. After 

serving at this post for two years (2015-2017), he resigned from his position, and 

on 30 October 2019 he resigned from AKP. His explanations given below can be 

considered as evidence for the human rights violations and human abductions that 

are taking place in Turkey, because many abductions had also happened during the 

period of his office, which had also been examined by the Parliamentary 

Commission he was presiding. The summary of his statements dated 15 December 

2019 are as follows:14 “I am saying that in this country (Turkey, added), people 

are being abducted. I am saying that in this country, people are being tortured, 

that hundreds and thousands of people are being accused for being members of a 

terrorist organisation, in this country; it is unbelievable, really unbelievable unjust 

acts are being committed. Look, this is very clear; nobody had better take any 

offense, but in the end, we will be held accountable for all this;, just as how we are 

giving an account of ourselves every day in our own conscious, just as how we look 

in the face of our children when we go our home every evening, we are also going 

to give account to God, if we are believing in the hereafter. At least I am a believing 

Muslim. Unless the believing people will also consider this fact as it is, unless they 

recognise the essence of reality and unless they see the circumstances where the 

honour of humanity, the dignity of humanity has been trampled upon, saying ‘let’s 

change the organisations a bit, let’s change the discourses a bit, or let’s reduce the 

nepotism a bit’ will not help at all. We far passed this, Turkey is very far beyond 

these points. Turkey has already gone over the limits of an authoritarian regime. 

The following period of process involves very serious dangers for the future of 

                                                
14 https://www.youtube.com/watch?v=29WwPdZDKTM  
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Turkey. I do not want to live in a country similar to Russia, I certainly do not want 

to live in a country similar to Middle Eastern countries or Turkic republics. I want 

to live in a free country where I can express my freedom with words. If in a country 

freedom means that you can be free as long as you are apolitical, then I do not 

want to live in such a country. Let nobody take offense, but I would rather live in 

any western country rather than living in this country.” 

When I resign from the Central Management Board of the AKP (on 28 October 

2019), of course I wrote down all what I felt. I wrote a letter and expressed all my 

feelings however they came to my mind. Because I did not want that letter to be 

written with any expectation. I wanted it to be sincere and I wrote this kind of a 

letter and sent it to him (Mr. Erdogan, added). Obviously, those had been written 

in that letter were too heavy for him to bear, however they were unfortunately a 

fraction of what was going on. They were only a small example of the events 

happening in this country. However, he was supposed to take them on the chin. I 

was expecting this from Mr. Erdogan, because the former Tayyip Erdogan was a 

person who would shed tears when an oppressed person approaches him. He was 

not a person who would say 'affliction emerges from too much compassion’ or 

‘those who feel pity shall be pitied’, as he is uttering today. Tayyip Erdogan is a 

very different person today. Can you imagine, a man like Doğu Perinçek is 

defending us today!” 15  

His speech between 32:35 and 33:33 is below: 

“People are scared to become a target. Now I am a person who never mentioned 

the word ‘Hocaefendi’ ever in my life. Only one day after my resignation, however, 

the certain gang-like formation declared me as fetoist, or PKK member or accused 

with this and that. They are a crowd of pathetic persons, but this is not the matter. 

The matter is how such things can happen in a state of law (Rule of Law). While I 

was the head of the human rights commission, - I mean the year 2016, I mean the 

end of 2015 - I denounced nearly a hundred crimes (acts of torture and ill 

treatments) and I recently discovered that none of these denunciations had been 

taken seriously and prosecuted. In what sort of rule of law, we are living in? Since 

they have not performed any [effective, added] investigation what I said about 
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torture and ill treatments, nobody today gives any hoot to their claims of ‘we are 

gonna make structural reform, we are gonna make judicial reform, etc.’”16 

62- The applicants would like to ask why the investigation authorities have 

had a total passive attitude from the beginning of the investigation and have not 

conducted any effective investigation since 8 August 2019 if the security and/or 

intelligence agents would not abduct Mr. Tunç. In fact, on 4 September 2019, the 

lawyer of the applicants, M.Y. submitted a written petition to the Chief 

prosecutor’s office in Ankara. He especially requested the public prosecutor to 

obtain and make examine all the CCTVs records. He obviously stated that “all the 

Ankara’s main and side roads have been controlled by thousands of cameras set 

up by Ankara Municipality and this security system (the Ankara municipality 

security system - KYGS) is called as second most developed in Europe and sixth in 

the World. On 6 August 2019, the abducted person went from his home to Keçiören 

with his vehicle and he left Keçiören with the same vehicle. Thus, the plate number 

and the image of this vehicle must be captured by many cameras and consequently 

the persons who followed Mr. Tunç must be inevitably identified by these records 
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of security cameras. Despite this fact, the chief prosecutor’s office did not give a 

written instruction to obtain these records.” The lawyer M.Y. defined all the 

potential roads that Mr. Tunç had to take on 6 August 2019 and asked the 

prosecutor to obtain and examine all CCTVs, PTS, KYGS, MOBESA, and others 

records. Hence, the lawyer M.Y. stated that “the HTS records have not been 

examined yet although the last location of the mobile phone can be easily 

determined by the records of HTS in some seconds. Even though the phone number 

is known by the prosecutor and the police, they did not accomplish any step to 

obtain the information about the last location of mobile phone, the itinerary taken 

by this phone and the last signal obtained by the same phone.” The lawyer added 

that “on 19 August 2019, the applicants visited the prosecutor and asked him to 

make examine the vehicle found on 10 August 2019. However, the prosecutor 

responded that he would not make examine the said vehicle. Despite the fact that 

the applicants requested in many times, the prosecutor’s office rejected to carry 

out the examination on the vehicle. Thus, it is definitively understood from the 

attitude of investigation authorities that the most important evidences (fingerprints 

and AND), that can be obtained from the vehicle, will not be collected. It is also 

understood that the authors of the abduction case (the criminals) are protected 

because the investigation authorities did not collect and preserve the most 

important evidences and because the CCTVs records are deleted sometimes later. 

If they are not obtained now; it will be impossible to obtain them sometimes later. 

Twenty-nine people have been abducted last three years in a same manner and we 

reiterate our requests mentioned in our petitions submitted to the public 

prosecutor’s office on 12 and 21 August 2019.” The lawyer finally cited five most 

important investigation steps to achieve by the public prosecutor: “1) all case files 

regarding to this investigation must be joined. 2) an examination must be 

performed on the vehicle, on the place where the vehicle is found and located; the 

CCTVs records about this place must be obtained and examined. 3) All the relevant 

MOBESA, KGYS, PTS and other private security cameras records from 9:00 to 

18:00 on 6 August 2019, seeing the itinerary calculated by the applicants by their 

own facilities (Annex 36) must be obtained, secured and examined. 4) All the 

necessary communication must be immediately made with the relevant institutions 

in order to keep these CCTVs records and all measures must be taken 5) This 

investigation must be conducted by the appropriate police unit instead of 
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“Disappeared persons unit” and all the relevant and clear information about the 

location and itinerary must be obtained by examining the signals issued by the 

mobile phone line. And when the last location of the phone is determined, all the 

civil servants’ phone number must be obtained in order to determine the persons 

who abducted Mr. Tunç. The same step must be done when the itinerary of the 

phone number is precisely determined in order to determine the identities of the 

civil servants who abducted Mr. Tunç” (Annex 35). However, nothing has been 

done in terms of these investigation steps and most of them have not been achieved 

yet. Especially the most important evidence, which is the information about the 

signals issued by the mobile phones used by Mr. Tunç and by the civil servants 

who followed and abducted him on 6 August 2019 have never been requested and 

obtained by the public prosecutor on duty (see above). The information about the 

signals issued by mobile phones (HTS) can permit to identify easily the last 

location of Mr. Tunç and the persons who abducted Mr. Tunç. The prosecutor has 

never requested from the Ankara Municipality the KGYS footages; he did not order 

an examination of fingerprints and AND on the vehicle during 9 months although 

the applicants demanded in many times. All of the attitudes clearly demonstrate 

that the applicants’ relative has been abducted by security and/or intelligent forces, 

as occurred and witnessed in many other similar cases. Nearly 30 people have been 

abducted since 2016, who are all accused of been member of Gulen movement 

(called by the Government as FETÖ/PDY since 15 July 2016), except one. The 

Government is invited to explain why all the investigation authorities and state 

institutions and organs have adopted the total passive attitude vis-à-vis all abducted 

cases, including the Constitutional Court. Considering all the facts mentioned in 

the Applicants’ version of facts, the applicants’ claims are based on many 

conclusive, concrete and circumstantial evidence. Existence of a criminal 

investigation launched against Mr. Tunç (see § 94 of the Government observations) 

confirm the applicants’ affirmation that Mr. Tunç has been abducted by security 

forces, as witnessed in many other cases. A similar criminal investigation was also 

initiated against the six people who were abducted in February 2019 (see § 59 

above).  

63- For all these reasons cited above, considering all the circumstances of 

cases (see especially §§ 1-50 above, and the applicants’ version of facts) and the 

passive attitude of the investigation authorities, the applicants’ relative Mr. Tunç 
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has been abducted by the security and/or intelligent agents in Ankara city-centre, 

as it has been occurred in many times since 2016.  

64- As far as the Constitutional Court’s decision concerned (§§ 97-108 of the 

Government observations), first of all, the applicants’ would like to state that the 

decision in question is totally not motivated; just one sentence is used to reject the 

applicants’ complaint resulted from Article 3 of the Convention, without 

mentioning the circumstances of the case and complaints at all and without 

examining the said complaint at all. Moreover, the Constitutional Court did not 

examine at all the complaints resulted from Articles 2 and 5 of the Convention. 

This decision cannot be considered as a judicial decision given that it is not 

motivated at all. The present application is not only concerned with ill-treatment 

that the Constitutional court allege; it is also related to the right to life (principle 

complaint) and the right to liberty and security. The attitude of a Constitutional 

Court in such a severe case is incomprehensible. That is why the Government 

allegation is totally unfounded and must be rejected. Furthermore, this Court is not 

an effective domestic remedy in terms of abduction cases (see below); this case 

confirms it.  

65- As regards paragraph 95, the applicants would like to state that if the 

investigation authorities conduct an effective investigation and if they 

accomplished all the necessary steps required by the circumstances of case, they 

would easily find concrete evidences. The Government should not make such an 

affirmation without conducting an effective investigation in the sense of Articles 

2, 3 and 5 of the Convention. 

66- As for paragraph 96, it is too normal for a person, who accused of being 

in contact with secret service agents and who heard that the persons who accused 

of similar offence have been abducted, to use a mobile phone line belonging to 

somebody else. This fact confirms the applicants’ affirmation too. 

67- As far as “the fourth instance judicial organ thesis” is concerned, the 

applicants would like to state that the Government’s argument is out of scope 

because the present case concerns Articles 2, 3 and 5 of the Convention; it does not 

deal with Article 6 of the Convention. On the other hand, with regard to the 

subsidiarity, the applicants would like to state that this principle can only be a valid 

argument if domestic remedies are effective de jure and de facto; the applicants are 

under the obligation to exhaust only effective and adequate domestic remedies. 
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68- As to paragraphs 105, 106 and 107, the applicants would like to state that 

the Constitutional Court only used the following single-phrase motivation to reject 

the application: “there was clearly no violation in the relevant application in 

respect of the State’s obligations provided for in Article 17 of the Constitution” 

(see § 73 of the Government observations). Hence, the applicants’ arguments and 

all the facts cited above were not examined at all by the Constitutional Court. There 

are many concrete grounds and circumstantial evidences based on the total passive 

attitude of state organs and on the lack of an effective investigation but the 

Constitution Court did not communicate the case file to the Ministry Justice even 

to learn if investigation authorities carry out an effective investigation.  Thus, the 

Government allegations cited in paragraphs 106 and 107 are baseless. 

69- Considering all these facts and explanations, the applicants’ complaints 

are not manifestly ill-founded at all, as alleged by the Government. Thus, the 

Government allegation must be dismissed. 

3) Applicants’ observations on the allegation of non-exhaustion of 
domestic remedies 
 

a) As regards the criminal investigation conducted by the Ankara 
Chief Public Prosecutor’s Office 

70- With regard to paragraphs 111-117 of the Government observations, the 

applicants would like to state that they are obliged to exhaust only the effective 

domestic remedies in the sense of Articles 13 and 35 of the Convention (for the 

requirements of “effective domestic remedies” in the sense of Articles 13 and 35 

of the CEDH, see the well-established case-law of the ECtHR). They are not 

obliged to exhaust ineffective domestic remedies.  

71- The applicants would like to state that abduction, torture and deprivation 

of liberty and sequestration are all the severe crimes that must be investigated in an 

effective manner by public prosecutors ex officio. With this regard, it is sufficient 

to lodge a complaint with the public prosecutor’s office by only one person; after 

that, it is for the public prosecutor to conduct an effective investigation in the sense 

of Articles 2, 3 and 5 of the Convention. All the applicants are not obliged to submit 

the same petitions to the same authorities. 

72- With regard to paragraphs 111 and 112 of the Government observations, 

in the judgment Akdivar and others v. Turkey, the Court held that, it had to take 

‘realistic account not only of the existence of formal remedies in the legal system 



 31 

of the Contracting Party concerned but also of the general legal and political 

context in which they operate’. If there are obstacle to the proper functioning of the 

system of the administration of justice such as difficulties in obtaining and securing 

probative evidence and absence of official effective inquiry into the allegations, the 

applicants are not obliged to exhaust related domestic remedies. The applicants are 

under the obligation “to exhaust only effective and adequate domestic remedies 

that are capable of providing redress in respect of the applicants’ complaints and 

offer reasonable prospects of success” (Horvat v. Croatia, § 39), as stated by the 

Government (§ 125). The subsidiarity principle is valid while domestic remedies 

offer at least reasonable prospects of success. In the instant case, considering all 

the facts cited in these observations (see §§ 1-50 above, and the applicants’ version 

of facts), it is observed that all state institutions demonstrated a total passive 

attitude from the beginning of the investigation; the public prosecutor did never 

meet the applicants’ requests to obtain evidence without delay and many pieces of 

evidence have been disappeared (see for detailed information, §§ 1-50 above). 

Thus, the criminal complaint avenue is not effective in the instant case, as 

witnessed in all abducted cases (see, below). 

73- As regards paragraph 113 of the Government observations, the judgement 

Narin v. Turkey and all the cases cited therein were rendered by the ECtHR before 

2009 and do not concern the instant case. After the beginning of 2016, more than 

28 people have been abducted by the security forces and / or secret service agents 

and there is no a single example showing that the investigating authorities has 

conducted an effective investigation (for the requirements of an effective 

investigation in the sense of Articles 2 and 3 of the Convention, see especially, Batı 

and others v. Turkey). It has been observed that since January 2016, in all the cases, 

all the state authorities (Presidency, ministries, police, gendarmerie, MIT, public 

prosecutors, judiciary, even the Parliament) have totally remained passive against 

these more than 28 abducted cases including the present case (see for the objective 

observers’ explanations with this regard, Applicants’ version of facts).  

74- As to paragraphs 114-117, even though the criminal investigation is still 

ongoing, the public prosecutor and other investigation authorities have done 

nothing significant in order to find and identify Mr. Tunç and his abductors. 

Nothing has been done without joining and disjoining the case file and again 

joining and disjoining the case file in many times (more then 10 times) during the 
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investigation; nothing has been done without sending insufficient instructions to 

the ICTA and the police without supervising if the police accomplish properly the 

instructions in question. The argument resulted from the principle of subsidiarity 

is valid if national authorities conduct really an adequate and effective 

investigation; that is not in the instant case. Thus, the Government allegation 

related to the non-exhaustion of domestic remedies must be dismissed  

75- As far as the individual application before the Constitutional Court is 

concerned (§§ 118-134 of the Government observations), first of all, the applicants 

would like to state that they lodged an individual application with the 

Constitutional Court but the application in question was rejected by this Court on 

30 June 2020 (see § 120 of the Government observations). Thus, the applicants 

duly exhausted this domestic avenue. 

76- Furthermore, in February 2012, Article 26 of the Law on Secret Service 

(MIT) has been amended and the agents of the MIT have been given total immunity 

against the criminal investigation. In other words, it is impossible to directly launch 

a criminal investigation against a MIT agent even he/she is accused of torture 

allegation; without the authorisation of the President, the public prosecutors cannot 

launch any investigation against secret service (MIT) agents, which totally violates 

the principle of conducting an effective investigation in the sense of Articles 2, 3 

and 5 of the Convention (see for instance, Tunç v. Turkey [GC]). In the instant case, 

the secret service agents have been accused by all the objective observers as well 

as by the applicants. This violation has been resulted from a law and even the 

Constitutional Court cannot examine this violation, because of the fact that Article 

45 § 3 of the Law concerning the creation and functioning of this Court did not 

permit it. Thus, the Government allegation is unfounded. 

77- The Government allegations (“promptly initiated an investigation”, “has 

been conducted without interruption”) are false and do not reflect the material truth 

(see, Applicants’ version of facts). In fact, the investigation authorities are 

conducting a so-called investigation. 

78- On the other hand, there are many evidences but the investigation 

authorities do not have the intention to collect and examine or make examine them 

and conduct an effective investigation, as stated above. There is no information in 

the case file that the public officials tried to find witnesses and to collect all CCTVs, 

KGYS, or other similar camera footages, PTS footages and HTS recordings of the 
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public officials possibly being in the place where the incident took place on 6 

August 2019. Even though the investigation is still ongoing, according to the 

Government, nothing significant has been done since 8 August 2019. Thus, the 

applicants’ allegations are not abstract and are based on facts, findings, and 

circumstantial and verifiable evidences that support and corroborate each other.  

79- In the instant case, the applicants have officially complained many times 

before the competent public prosecutor but, after more than one year and four 

months here almost, nothing significant has been done until now. The applicants 

have only to exhaust the effective domestic remedies not only in theory but also in 

practice.  

80-  Indeed, the Government did not submit any relevant information 

concerning the steps that have been done or performed by the investigating 

authorities to demonstrate the effectiveness of the said domestic remedy. 

Especially for the reasons mentioned below, “the investigation run by public 

prosecutor” is totally ineffective in case of kidnapping, sequestration and torturing 

occurred since the beginning of 2016: 

81- The investigations that have been conducted so far by the police and the 

public prosecutors for criminal acts of politically motivated deforcement, 

abduction, and interrogation under torture by keeping the abducted persons in a 

secret detention centre for months, are nearly completely void of the elements 

required for an efficient investigation. 

82- Since the beginning of 2016, more than 28 individuals have been abducted 

with similar methods, and after a while, some of them were handed over to the 

Anti-Terror Department of Ankara Police Headquarters with the condition that 

they will become “confessors (and/or informants)”. The others are still missing. 

Despite the facts that the family members of the abductees immediately reported 

the abductions to the police, gendarmerie, prosecutor, Ministry of Justice, Ministry 

of Interior Affairs, the Turkish Parliament, Ministry of Foreign Affairs, the Prime 

Ministry and/or the Presidency, an “efficient investigation” has not been performed 

in any of these cases. In all these cases, the investigating authorities even abstained 

from accepting the complaint files for these abductions and did not want to record 

them as “kidnapping”. For days, they have done nothing about the complaints, 

while they put the cases off by claiming that the person is not in the hands of the 
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state, or “he must be killed by the FETÖ/PDY terrorist organisation”, or “he must 

have escaped abroad”.  

83- As it can be seen in the application of Ümit Horzum (Horzum v. Turkey, 

Application No: 4475/18), based on real facts, the applicant clearly stated in his 

objections that the cases of deforcement and abduction, torture and violation 

against the right to life have not been properly investigated since 2016. The ECtHR 

notified the Turkish Government about the applicant’s objections and waited for 

their answer. The Turkish Government has not provided any answer whatsoever 

for the applicant’s argument claiming that efficient investigations are not held for 

the cases of abduction by using force, thus has admitted the opinions stated in 

similar cases asserting that effective investigations are not carried out. While the 

Turkish Government could confute the applicant’s claims by showing even one 

case for which they had held an effective investigation and found and punished the 

criminals who are responsible for the abduction, they have not offered even one 

argument in this direction, hence accepted that they are not carrying out effective 

investigations for politically motivated abductions and tortures. On 16 April 2018, 

Ümit Horzum was handed over to the police by those who kidnapped him and while 

he was under custody, he said that he had been abducted by force. Although he had 

been held in custody for ten days, the Ankara prosecutor, who was investigating 

Ümit Horzum’s case, has not even interviewed him during these ten days. Despite 

the fact that his family filed an official complaint for torture and abduction, to date, 

an effective investigation for this complaint has not yet been conducted. 

84- Some state officials, who took courage from this lawless situation, again 

kidnapped a teacher named Ahmet Ertürk on 13 November 2018 in Ankara city 

centre. A policeman, who telephoned Ahmet Ertürk’s wife in the evening of 2 

January 2019, on the 50th day of his abduction, notified her that Ahmet Ertürk is 

“surrendered himself” (?) to the Anti-Terror Department of Ankara Police 

Headquarters and that on the following day, she can come with his lawyer and see 

him. When Ertürk’s wife went there with the lawyer, they were not allowed to see 

him. On 5 January 2019, Ahmet Ertürk was allowed to see a lawyer, but he, 

allegedly, rejected the lawyer that his family selected and preferred the state lawyer 

imposed by the police and sent by the Bar Association. It is observed that Ahmet 

Ertürk had been through a psychologically very hard time during the custody, he 

did not answer every question his lawyer asked, and he gave answers mostly by 
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shaking his head. He said that he is very concerned about the lives of his wife and 

child, and he did not even want his wife to attend the arrest hearing at the criminal 

peace judgeship. On 9 January 2019, he is released after he was interviewed by the 

criminal peace judgeship. After he went his home, Ahmet Ertürk did not want to 

see anyone, including his closest family members.  

85- On 13 February 2019, again in Ankara city centre, two more people, 

named Yasin Ugan and Özgür Kaya, have been abducted. At around 15:00, about 

40 civilian looking men, who were heavily armed with automatic guns and 

introduced themselves as police, surrounded a house on 1847th street in Çamlık 

District of Altındağ region in Ankara city centre where these two men were 

residing, pulled black bags over their heads, forced them into a van and drove them 

away. Tens of residents of the area have witnessed the whole event. Close relatives 

of the two men straightaway reported the abduction to the Ankara Police 

Headquarters, but have not been able to obtain any news at all from the police. 

Police officers replied the families with answers such as, “Yasin Ugan and Özgür 

Kaya are not at our hands” and said that the two men are not in police custody. 

Yasin Ugan said before the Ankara Assize Court that he was abducted by heavily 

armed persons in Ankara and severely tortured in a secret detention center during 

nearly 6 months but investigation authorities have not conducted any effective 

investigation even though all the secret service agents involved in the abduction of 

Mr. Ugan are knows by them. It belongs to the Government to prove that an 

effective investigation has been conducted in the case of Yasin Ugan after his 

statements made in June 2020. 

86- In short, not even the intention of running an effective investigation for 

any of the abductions that have happened until today is observed, and recently, 

similar abductions started to be committed before the eyes of tens of people. For 

all these reasons, and those explained below, we note that effective investigations 

are not conducted for the cases of politically motivated abductions and tortures in 

Turkey; and as revealed with the real case of Akdivar and others v. Turkey, not 

running effective investigations for such cases has become “an administrative 

practice” anymore. Other evidence showing that effective investigations for 

similar cases of abduction, torture and violation of the right to life are not 

conducted are also stated in the report published by the Human Rights Watch in 
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2017, titled In Custody – “Police Torture and Abductions in Turkey” (Appendix 

31, pages 30-42). 

87- Even though torture is from the crimes that are supposed to be prosecuted 

ex-officio, there is not even one example where an effective investigation is carried 

out in Turkey for the torture claims filed after the coup attempt on 15 July 2016. 

The lack of effective investigation in Turkey is also stated in the reports of 

international authorities such as the United Nations, European Parliament, Human 

Rights Watch, and Amnesty International. Meanwhile, because of the Law of MIT 

(Turkish Intelligence), it is nearly impossible for a public prosecutor to launch an 

investigation with his own motion against MIT (Turkish Intelligence) officials. 

This reason only violates the responsibility of running effective investigation from 

the first moment. In addition, the administrative, legal and penal immunity granted 

with Article 9 of the Governmental Decree No. 667 encourages the perpetrators of 

torture and inhumane treatment. Implementing practices such as remission, lapse 

of time or exemption for cases that involve acts against Articles 2 and 3 of the 

ECHR openly violates the principle of conducting an effective investigation.  

88- Despite the fact that similar events have occurred many times and the 

victims filed complaints against the abduction and torture they had faced with, 

there is not even one example showing that effective investigation is held for 

the filed case. For example, Mesut Kaçmaz was abducted in Pakistan on 13 

October 2017 by the MIT and brought to Turkey by force, handcuffed and his head 

covered with a sack, has been tortured and was threatened with torture at the 

Istanbul Police Headquarters. Although a criminal complaint was filed regarding 

this incidence, not even a single procedure has been conducted suggesting that an 

effective investigation is being held for this case. 

89- Zabit Kişi was abducted on 30 September 2017 from Kazakhstan’s Almati 

Airport and brought to Turkey against his will by the MIT and had been kept and 

tortured in a container of 3 square metres for 110 days, without giving any 

information at all to his family. Even though complaints have been filed against 

the incidence and he filed an application at the Constitutional Court in quia timet, 

neither the prosecutors, nor the Constitutional Court have done anything about this 

file. The same thing happened in the case of Enver Kılıç who was abducted in 

Kazakhstan. Family members of Zabit Kişi and Enver Kılıç have also filed 
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applications at the ECtHR for the two incidences. For information, please see: Kişi 

and others v. Turkey, No: 83329/17. 

90- Ümit Horzum, too, was abducted on 6 December 2017 in Ankara city 

centre and had been kept and tortured in about a 3 square metre room in a secret 

place for 131 days.  Although a complaint was filed against the incidence, so far, 

nothing indicating the procedures of a serious investigation has been conducted 

about their claims of abduction, confinement without legal authority (deprivation 

of liberty) and torture. As also mentioned above, although he has been held by the 

state for the last 10 months, he has not been interviewed even as a victim. 

91- Following 15 July 2016, throughout Turkey, more than 20 individuals had 

been kidnapped with black Volkswagen Transporter vehicles and security cameras 

around the areas recorded the incidences.17 It is stated that these abducted persons 

are questioned under torture in an undisclosed detention centre.18 Despite the fact 

that family members of these individuals have applied to official authorities and 

although torture, false imprisonment (unlawful deprivation of liberty) and 

abduction are the crimes that should be investigated ex efficio, there has not been 

even a single example showing that they conduct effective investigations regarding 

these incidences. Sunay Elmas, Mustafa Özgür Gültekin, Hüseyin Kötüce, Turgut 

Çapan, Mesut Geçer, Önder Asan, Ayhan Oran, Mustafa Özben, Cemil Koçak, 

Murat Okumuş, Fatih Kılıç, Durmuş Ali Çetin, Cengiz Usta, Ümit Horzum, Hıdır 

Çelik, Enver Kılıç, Zabit Kişi, Orçun Şenyücel, Hasan Kala and Ahmet Ertürk are 

the individuals who were abducted after 15 July 2016 and there is not even one 

example showing that effective investigations have been held regarding these 

incidences. The Turkish Government is responsible to refute these claims and to 

show that the perpetrators of these abductions, false imprisonments and tortures 

have been defined and punished. The Turkish Government can refute this claim by 

showing that they fulfil all the requirements of an effective investigation as 

regulated in Articles 2, 3 and 5 of the ECHR and conduct effective investigation 

                                                
17 https://www.youtube.com/watch?v=qLLZ_DqBO_A;VlRbKmel4;   
https://www.google.be/search?q=siyah+transporter+ka%C3%A7%C4%B1rma&rlz=1C5CHFA_e
nBE795BE795&tbm=isch&source=iu&ictx=1&fir=2zOIgYFuEeHCPM%253A%252CXkMWIx
7A56uwCM%252C_&usg=AI4_-kTHxoMqJ4m9k8lXuJ-
YCqqqqerHdA&sa=X&ved=2ahUKEwjn1cOvytbeAhUGBSwKHc-
kD2gQ9QEwCHoECAUQBg#imgrc=2zOIgYFuEeHCPM; 
https://www.youtube.com/watch?v=Av9Tif8K5aA.  
18 https://www.youtube.com/watch?v=KeoriSt1HAc  
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for even only one of these incidences. They can, for example, say that they 

determined the owner and the driver of the Volkswagen Transporter (their number 

plates are even known), where it went and which roads it used on the date of 

incidence, and at least express that they defined which state officials are involved 

in the incidence and they suspended them from office. By not even fulfilling these 

duties, they prove that; they do not conduct effective investigations for cases of 

deforcement, abduction and torture; they do not even have the will to use in the 

direction of conducting an effective investigation; and they admit that they adopted 

not conducting effective investigation as “an administrative practice”.  

92-  In the defense, he presented to the Istanbul 29th Court of Assize, 

mathematics teacher N.K. (aged 45), who had been taken into police custody on 19 

August 2016 with the accusation of being a member of FETÖ/PDY, expressed that 

Kayhan Ay, the then Chief of Anti-Terror Department of Istanbul Police 

Headquarters, had tortured him/her and said the following: “In the first night of the 

custody, the night between 19 August and 20 August 2016, between 23:00 and 

02:30, in the department chief’s room, in the presence of prosecutor Can Tuncay, 

a second prosecutor whose name I do not know, and 4-5 police officers, Anti-

Terror Department Chief Kayhan Ay forced me to sit on the coffee table in the 

room and thumped my head with his fist. The same person ripped a 2-3 pages 

bound file titled MIT Report into pieces by hitting it on my head. During these 

tortures, my blood sugar level increased. When I said I am seriously diabetic, by 

forcedly lifting me from my shoulders, the same person threatened and tortured me 

saying: ‘Do you know the late diabetic teacher? He died at my hands. I did his 

first heart massage. Do not let your end to be the same as his. You are in our 

hands for 30 days.’ These tortures happened before the eyes of prosecutor Can 

Tuncay and another prosecutor whose name I don’t know; the prosecutors watched 

me being tortured with laughter. … Throughout the custody period, I had been 

taken to the department chief’s room for 7 or 8 times at around 02:00 at night and 

physically tortured in places where there are no cameras. They applied on me the 

methods of pressure, threat and blackjacking. I had constantly been threatened 

with my partner and children. Because I have health issues, my blood sugar level, 

which was shooting up after these tortures, was only be managed to drop down at 
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the A&E department of Haseki Hospital. I had been hospitalised many times during 

the custody period.”19 (Annex 39). 

93- The teacher that Kayhan Ay implied by saying, “He died at my hands” is 

Gökhan Açıkkollu. In the health check report dated 29 July 2016 prepared by the 

Institution of Forensic Medicine of Ministry of Justice belong to Gökhan Açıkkollu 

who was arrested on 23 July 2016, it is reported that: “Two days ago he had been 

slapped under his right eye, he was slapped hundreds of times. His back has been 

pressed with knee. Stilla at an area of 20x4 cm and hyperaemia in an area of 10x4 

cm, … a 6x7 cm of green coloured ecchymosis on right zygoma. A 3x2 cm green 

coloured ecchymosis on the tip of the right shoulder.” In the autopsy report dated 

29 August 2016 with No. 16/70527/3425 prepared by Mortuary Specialists 

Department of the Institution of Forensic Medicine, it is stated that they detected 

fractures on the 3rd, 4th, 5th, 6th and 7th ribs that followed an oblique line and a 

haemorrhage in the 5th intercostal area and reported that, “Visible under-skin 

haemorrhages have been defined on neck and back, visible haemorrhages inside 

muscles, these haemorrhages have also been justified with microscopic 

examination”.  

94- The prosecution office that conducted the investigation had examined 

video recording of the cameras that see the custody room and the corridor for only 

5 August 2016 and prevented the video recordings of the other 12 days from being 

put into the file; thus they openly displayed that an effective investigation has not 

been carried out. And on 5 August 2016, the Chief Prosecutor, without having 

performed any investigation or research, claimed that, “The teacher named Gökhan 

Açıkkollu did not die from torture, he lost his life in hospital”. However, it is a 

known fact that Gökhan Açıkkollu has died in the custody room. Prosecutor 

Burhan Görgülü who was running the so-called investigation, found no ground for 

prosecution without having interviewed even the witnesses of the torture (for 

example lawyer Engin Emrah Biçer and the 15 people he mentioned). “After the 

                                                
19 https://www.patreon.com/posts/gokhan-katili-ay-
22870857?utm_medium=social&utm_source=twitter&utm_campaign=postshare.  
N.K., who was working as a teacher at a state school in Bahçelievler, was taken into custody in 
Istanbul, on 19 August 2016, 2 weeks after the death of Gökhan Açıkkollu. Açıkkollu was arrested 
on 24 July 2016 and had been subjected to torture for days at Vatan Police Headquarters. The 42-
year old history teacher who was suffering from panic attacks and high diabetics, died from tortures 
on 5 August 2016, on the 13th day of police custody.  

 
 



 40 

death of Gökhan Açıkkollu, the prosecutor decreed that ‘there is no ground for 

prosecution’ without questioning any of the accused officers!” (@gergerliogluof – 

His tweet dated 2 March 2018)  

95- In his tweet he wrote in his twitter account (@gergerliogluof) on 8 March 

2018, human rights activist Dr. Ömer Faruk Gergerlioğlu said, “Let the Istanbul 

Chief Prosecutor explain me why the cases of people are closed down by saying 

that, ‘there is no ground for prosecution’ without even interviewing them, despite 

the fact that their families have been filing complaints for the last 1 and half year.” 

(@gergerliogluof – His tweet dated 2 March 2018). 

96- In the report prepared by Prof. Şebnem Korur Fincancı, the Head of the 

Human Rights Association, it is written that Gökhan Açıkkollu, after being held in 

police custody for 13 days, died on 5 August 2016 because of the torture he had 

been subjected at Anti-Terror Department of Istanbul Police Headquarters. At an 

interview she gave to journalist Ece S. Öztürk on 8 March 2018, by stating that, 

“New injuries had been detected in the reports written in every 24 hours. 

Considering the mental and physical impacts of these, the probability for saying 

that they are nothing to do with torture is 0 %,” Prof. Şebnem Korur Fincancı 

expressed that Gökhan Açıkkollu was killed with torture during the police custody. 

In Prof. Şebnem Korur Fincancı’s 14-page report dated 18 January 2017 for this 

event, she stated that, “… We must accept that the mental and physical traumas 

that he had been subjected under custody which were also defined in the health 

checks, have been one of the causes that triggered a heart attack in the person who, 

as another risk factor, was also severely diabetic,” and emphasised that Gökhan 

Açıkkollu’s cause of death must be registered as torture. Prof. Fincancı also said 

about those who prepared the Forensic Medicine report which was referred to by 

the Chief Prosecutor, that, “… They did not even attempt to explain how his 

interstitial haemorrhages had occurred”. (@SKorurFincanci, her tweet dated 7 

March 2018, at 7:47 p.m.) 

97- Although it has been certified that there are signs like lesions and rib 

fractures indicating that he had been exposed to force and violence during the 

custody, and even though more than 30 months has elapsed over the incidence, 

there is no sign of conducting an effective investigation for neither this case, nor 

for the case of teacher N.K., who has been witness in the case above and stated that 

s/he had been subjected to torture by the same Chief of the Anti-Terror Department. 



 41 

Although Kayhan Ay and other torturers were supposed to be removed from office 

at once, Kayhan Ay has been awarded by being promoted to being the Deputy of 

the Provincial Police Chief of Istanbul from being the Chief of the Anti-Terror 

Department. 

98- According to the Ankara Bar Association Lawyer’s Rights Center, Prison 

Board and Human Rights Center’s Report, “On 26 May 2019, Kocaeli Deputy Ömer 

Faruk Gergerlioğlu tweeted “There are allegations of torture in Ankara Police 

Headquarters”. The allegations of torture whilst under custody of the Financial 

Crimes Investigation Bureau of about 100 former foreign service officials dismissed 

with legislative decrees became well publicized following this tweet. According to 

these allegations, “the detainees were beaten until they passed out, forced to watch 

others being harassed and tortured; at least four separate accounts of torture were 

committed in clear violation of human dignity; the acts of torture were carried out 

by outsiders to the Ankara General Directorate of Security who identified 

themselves as members of the National Intelligence Organization (“MIT”); a 

diplomat was beaten until he lost consciousness, taken to the hospital but denied a 

report by the doctors on his physical state, the acts of torture were still ongoing and 

the torturers were threatening that the treatment would get even worse by time, and 

that the detainees were forced to sign pre-written testimonies by torture.”20 (see, the 

“Report on the allegations of torture at the Financial Crimes Investigation Bureau 

of the Ankara Provincial General Directorate of Security”, Annex 40).  

99- According to an information web site21, “on 9 March 2018, the Lebanese 

police arrested the Turkish citizen A.Ö. at the international airport Rafiq Hariri 

(Beirut, Lebanon), when she was making her way to Greece. On 13 March, the 

Minister for Home Affairs, Nohad Machnouk, secretly referred her to the Turkish 

equivalent of the CIA or MI5 (Millî İstihbarat Teşkilatı (MİT), bypassing the 

judicial process for extradition. She is a journalist who opposes the government. 

Her two brothers have already died prison in Turkey. She was living as an exile in 

Syria. Turkey had offered £600 000 for her capture. A.Ö. has been tortured for a 

long time. She has been submitted to electroshocks, blows to the soles her feet, 

being suspended by her arms for long periods of time, simulated execution...). All 

                                                
20 https://medium.com/@purgeddiplomat/ankara-bar-association-d6e1eff24f8c 
21 https://www.voltairenet.org/article203000.html 
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this continually for six months by a counter-guerrilla unit. It is unclear if she was 

conscious at the time and under the influence of hallucinatory drugs. She was later 

found on 28 August 2018 quite by chance in a cell of the department of Political 

Police at Ankara.” See for the testimony explained at the hearing held on 14 June 

2019 before the Istanbul 3rd Assize Court (13 pages). According to her testimony, 

Madam A.Ö. was severely tortured for six months in a secret detention center, in 

similar circumstances to the applicants’ relative’s case (Annex 41). 

100- The incidences explained above are only few examples. Although there 

are many other cases, where individuals are subjected to torture and filed these as 

complaints, until today, there has not been even one example showing that they are 

conducting effective investigations regarding these complaints. It is the Turkish 

Government’s responsibility to prove that these statements are untrue and to show 

with examples that they are actually running effective investigations in accordance 

with Articles 2, 3 and 5 of the ECHR. 

101- The first abduction incidences started to happen in the beginning of 2016. 

Even though more than 3 years have passed, there has not been any progress at all 

displaying that procedures for effective investigation are being held regarding these 

abduction and torture cases. Individuals, who had been abducted and then released, 

have not been interviewed, even as victims, while although the perpetrators are 

clearly known in many cases, until the date of this application, none of them has 

been summoned even to be interviewed. It is legally and practically impossible 

even to launch an investigation against these perpetrators and against those who 

give instructions for these abductions. In the domestic law, there is currently nearly 

an absolute standstill for the claims of politically motivated abductions, tortures 

and ill-treatments. Until the date of these observations, there has not been even a 

single example showing that an effective investigation is conducted for a case 

where there is a claim of torture (Akdivar and others v. Turkey). 

102- After 15 July 2016, for more than 3 years, the prosecutors have not carried 

out any investigation for even the torture claims, criminal evidence of which were 

published on social media platforms such as YouTube, Twitter and Facebook. 

Whereas, torture is a crime that must be interrogated ex-officio. Despite the tens of 

filed complaints and the torture claims expressed during the court hearings until 

today, there has not been any case of torture that has been effectively investigated. 

Although they state that after 15 July 2016, more than 5000 torture cases occurred 
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in Turkey, not even one example of an effective investigation is mentioned in the 

reports prepared by the EU, UN, Venice Commission and the Commissioner of 

Human Rights. All of the measures that could prevent torture have been eradicated 

with Governmental Decrees No. 667 and 668, and the complaints filed in this 

matter are not investigated in compliance with the principles of effective 

investigation. As well as not showing a will in preventing the abductions, torture, 

ill-treatment and violations against the right to life, the executive power has also 

made not conducting effective investigations for such claims as an administrative 

practice (Akdivar and others v. Turkey). In the present case, too, although more 

than twelve months have passed, there has not been any progress at all indicating 

that an effective investigation is being carried out.  

The former Lieutenant General Metin İyidil (three stars) has been acquitted by the 

20th Criminal Chamber of the Ankara Appeal Court on 16 January 2020 even 

though he was sentenced by the 2nd Assize Court in Ankara to aggravated life 

imprisonment. The 20th Criminal Chamber has also decided to release General 

Iyidil on 16 January 2020. After this decision, President Erdogan made the 

following statements at the Ataturk Airport before he flew to Berlin for Libya 

Conference on 19 January 2020: “This has been a very upsetting step for our 

judiciary. … Think about it, they choose a path to give acquittance for a person 

who was punished for life sentence. How can a court take such a step? It is un-

understandable. … I gave all the instructions for all these cases (“Bunların 

hepsinin talimatlarını da verdik”). …  Thankfully, our Ministry of Justice and 

prosecutors took the necessary steps and caught him with an operation and 

the penalty on him started to be imposed again. As you know he is now 

imprisoned.”22 On 18 January 2020, Chief Prosecutor of Ankara Regional Court of 

Appeal opposed the released decision issued for Mr. Iyidil and the 21st Criminal 

Chamber of Ankara Appeal Court examined the objection and issued an arrest 

warrant against General Iyidil the same date. In accordance with this last court 

order, the Anti-Terror teams of Ankara Police Headquarters arrested Mr. İyidil at 

his home in Çankaya,23 Ankara, in total contradiction with the provisions of 

                                                
22 See, https://www.gercekgundem.com/siyaset/150115/erdogandan-korgeneral-metin-iyidil-
karari-yorumu ; https://www.google.com/amp/s/www.haberler.com/cumhurbaskani-erdogan-eski-
korgeneral-metin-12831515-haberi/ 
23 https://www.google.com/amp/s/www.haberler.com/cumhurbaskani-erdogan-eski-korgeneral-
metin-12831515-haberi/ 
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Turkish Code of Criminal Procedure. According to this Code, it is forbidden to 

place a person in pre-trial detention who has been acquitted by a court decision. 

This event clearly demonstrates that neither public prosecutors nor the 

national courts are independent from the Executive and that they are just the 

organs executing the instructions of the Executive. That’s why, it is impossible to 

conclude that an effective investigation in the sense of Articles 2, 3 and 5 of the 

Convention has been conducted; one of the characteristics of a such an 

investigation is that the organs must be independent from the accused party, in the 

instant case, the Executive as a whole. 

103- For all these and similar other reasons, effective investigations for both 

the present case and similar other cases have not been conducted in Turkey. By not 

responding to the claims of Ümit Horzum, who said that he was abducted in similar 

circumstances and was severely tortured during 131 days in a secret detention 

centre (see the case file Horzum v. Turkey, no. 4475/18, before the ECtHR), the 

Turkish Government has admitted the claims of the applicants. Hence not 

conducting an effective investigation in torture claims has become their judicial 

and administrative practice. Because the domestic remedies are inefficient, maybe 

not in theory, but certainly in practice, they cannot be regarded as effective 

domestic remedy to be exhausted. 

b) As regards the individual application lodged by the applicants 
before the Constitutional Court 

104- As regards paragraphs 118-134 of the Government observations, the 

applicants would like to state that, first of all, the applicants would like to state 

that they lodged an individual application with the Constitutional Court but the 

application in question was rejected by this Court on 30 June 2020 (see § 120 of 

the Government observations) without any motivation. Even though the Law on 

the creation and functioning of the Constitutional Court permit, the Constitutional 

Court rejected the application without asking to the state institutions and especially 

to the Ministry of Justice and MIT if the applicants’ relative has been abducted or 

not; it rejected the application without doing nothing in such a serious case. The 

one-sentence reason given by the Constitutional Court to reject the application is 

baseless, as stated above. Thus, the applicants duly exhausted this domestic avenue. 

105- On the other hand, the Constitutional Court is an ineffective domestic 

remedy in terms of kidnapping cases for the reasons cited below. Moreover, the 
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applicants reiterate their observations mentioned in the “applicants’ version of 

facts”. The Constitutional Court has done nothing at all since 2016 in more than 20 

abduction cases, even though the international bodies such as the ECtHR have 

communicated many similar cases to the Government. 

106- The individual application remedy before the Constitutional Court 

has not been exhausted because the said court has lost its characteristics of 

being an effective domestic remedy in terms of kidnapping cases occurred 

since the beginning of 2016 for the following reasons: The Constitutional Court 

is not a classical investigating authority for the present case. It is a “court” that 

examines only the individual application within the limits of the judicial power it 

has been given. For this reason, for it to be described as effective, in addition to the 

measures it has to take urgently in terms of individual application, it has to be also 

independent and impartial as a “court”. For reasons explained below and the 

attitude it displayed in other similar cases, the Constitutional Court has become an 

ineffective domestic remedy for the present case and for similar other cases. 

107- Firstly, in all of the applications filed in relation to the abducted cases 

explained above, although it was supposed to examine the claims of abduction, 

torture and violations of the right to life in the “urgent” category, and even though 

a considerably long time (more than three years for many applications) has elapsed, 

the Constitutional Court has not even examined any of these applications and has 

not notified them to the Ministry of Justice even to take their observations. For 

example, even though more than two years have passed over the applications filed 

by the family members of Zabit Kişi and Enver Kılıç, who had been abducted from 

Kazakhstan’s Almati Airport and brought to Turkey by force, and severely tortured 

for months in a 3 metre-square container, the Constitutional Court has not done 

anything at all. Moreover, it did not even examine the applications of Osman 

Karakaya, Yusuf Karabina, Cihan Özkan and two other men who were abducted in 

Kosovo on 29 March 2018 and taken to Turkey. The court has rejected one other 

application for irrelevant reasons. Since these applications, too, involve claims of 

abduction, sequestration and torture, and because it is judicially and practically 

impossible to investigate those who give instructions under Articles 3 and 5 of the 

ECHR, and since governmental permission (idari izin sistemi) is required to be 

obtained to question MIT officials, we have asserted from the first moment that it 

is impossible to conduct an effective investigation (see Tunç v. Turkey [GC]). 
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Despite all these facts, the Constitutional Court has denied the application for the 

unfounded and irrelevant reasons of not having exhausted all of the domestic 

remedies. Since the matters that prevent the conduct of effective investigation 

are caused by the laws (the legal immunity of those who give instructions and 

Article 26 on MIT Law as amended on February 2012), it is not possible to say 

that there is an effective domestic remedy that should be exhausted. Although 

this situation is stated in the application form, not having even examined the claims, 

the Constitutional Court rejected the request on interim measure by giving no 

reason at all. 

108- In cases very similar to the present case, the Constitutional Court has also 

displayed an absolutely passive attitude toward the applications filed by family 

members of the abducted persons and has not rendered any decision at all. While 

even an international court such as the ECtHR has notified the application of 

Horzum v. Turkey to the Turkish Government on 20 April 2018, received the 

observations of both sides and made the case file ready for a verdict, the Turkish 

Constitutional Court has not notified any of such applications to the Ministry of 

Justice even to get their observations. In the present case, however, the matter in 

question is a person who had been abducted and whose life was in real danger. In 

short, when the attitude of the Constitutional Court in the present case and in 

similar other cases since the beginning of 2016 is considered as a whole and due to 

its absolute passiveness toward the claims of abduction, torture and violations of 

the right to life, it is clear that it has become an ineffective domestic remedy in the 

instant case. For a legal remedy to be effective, it is required to “urgently examine 

and render decisions for ongoing severe violations, to take immediate measures to 

end the violations and notify these measures to the related authorities and these 

authorities must carry out these orders at once”. 

109- Furthermore, the Constitutional Court of Turkey has lost its independence 

and impartiality, as indicated by its acts and decisions in the aftermath of the coup 

attempt on 15 July 2016.24 

110- According to the European Court of Human Rights (ECtHR), “the 

irremovability of judges by the executive during their term of office must in general 

                                                
24 See, http://www.platformpj.org/analysis-why-should-not-the-echr-accept-the-turkish-
constitutional-court-as-an-effective-remedy/) 
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be considered as a corollary of their independence and thus included in the 

guarantees of Article 6 § 1 of the ECHR. However, the absence of a formal 

recognition of this irremovability in the law does not in itself imply lack of 

independence, provided that, it is in fact recognized, and that the other necessary 

guarantees are present” (Campbell and Fell v. The United Kingdom, § 80; Lauko 

v. Slovakia, § 63). 

111- On 16 July 2016, two members of the Constitutional Court were taken 

under custody and later detained on remand; and on 4 August 2018, were removed 

from office by the Plenary of the Constitutional Court without a public hearing and 

without respecting the essential procedural guarantees of a fair trial, such as 

adversarial proceedings and equality of arms. They were removed from office as 

per Article 3 of Emergency Decree Law No. 667,25 despite the plenary failed to 

find any evidence against them, even after examination of their pending criminal 

cases. Regarding this decision, the Venice Commission stated that “The judgment 

does not refer to any evidence against the two judges concerned”.26 It must be 

noted that the Constitutional Court’s dismissal is not based on any misconduct or 

incompetence or any concrete evidence in relation to any criminal activity on the 

part of the dismissed members. As stated in a report published by the Office of the 

United Nations High Commissioner for Human Rights, “judges can be suspended 

or removed only on serious grounds of misconduct or incompetence after fair 

proceedings.”27. The Constitutional Court has lost its independence after the 

arbitrary arrest and dismissal of its two members without any concrete evidence 

and without any due process. 

112- Further, the powers of the Constitutional Court are limited to those 

attributed competences granted by the Constitution (Art. 148). The Constitutional 

Court is not a general court of law and thus not authorised to deal with the criminal 

prosecutions; it does not have residual competences. As it is not a general court of 

                                                
25 According to Article 3 of the Emergency Decree Law No. 667 dated 23 July 2016, the organs 
listed in this Article can dismiss all judges and prosecutors, including chiefs and members of higher 
courts, without trial or resorting to their defence, by unilateral decision in any time without a due 
process. This provision is to remain in force for three more years as per the Law No. 7145 dated 25 
July 2018. In short, no judge has the security of tenure until 24 July 2021.   
26 Opinion on Emergency Decree Laws Nos. 667-676 Adopted Following the Failed Coup of 15 
July 2016, Adopted by the Venice Commission at its 109th Plenary Session, 12 December 2016, §§ 
135, 136. 
27 https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=20285. 
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law, it cannot decide whether or not a group is a terrorist organisation. Besides, the 

Constitutional Court delivered a decision on 4 August 2016 when deciding the 

dismissals of its two members without conducting any adjudicative criminal 

proceeding and without conforming with any sine qua non judicial guarantees such 

as adversarial proceedings, equality of arms, public hearing, etc. Without the 

recognition of the Gulen movement as a terrorist organisation by a res judicata 

decision of the criminal courts, the Plenary Session of the Constitutional Court (all 

the members of the Court) used the expression of “Fetullahist Terror 

Organisation/Parallel State Structure” (FETÖ/PDY) sixty-nine times without the 

use of the adjectives “alleged”, “supposed” or “presumed”, as if the existence of 

such a “terrorist organisation” was a given fact.28 

113- The first final and binding decision of criminal courts in relation to the 

existence of such a “terrorist organisation” is arguably the decision of the Assembly 

of Criminal Chambers of the Court of Cassation dated 26 September 201729. Until 

that date, the Constitutional Court could not characterise a group or an organisation 

as a terrorist organisation. Nor could it base its decision to dismiss two of its 

members on the grounds of the link, contact or affiliation with such a group. One 

could argue that all the members of the Constitutional Court have displayed their 

bias and thus impartiality in relation to the applications involving the alleged 

Gulenists by joining the Constitutional Court’s decision of dismissal. 

114- On the other hand, the Constitutional Court has not delivered any 

judgment in favour of the applicants even though there have been many obvious 

violations of the Turkish Constitution and the European Convention on Human 

Rights (ECHR) since 15 July 2016 (for instance, drastic restrictions to access to 

lawyers as well as limitations on the confidentiality of the client-lawyer 

relationship30, pre-trial detentions without any concrete evidences, continuation of 

detention and rejection of objection without any reasoned decision, etc. Art. 5 of 

the ECHR and Art. 9 of the ICCPR). Even though the Constitutional Court received 

                                                
28 See, Decision of the Turkish Constitutional Court delivered on 4 August 2016 (No. 2016/6E–
2016/12K), http://www.kararlaryeni.anayasa.gov.tr/Karar/Content/717f7c20-b696-4379-84f6-
dfb568f8844a?excludeGerekce=False&wordsOnly=False. 
29 Case No. 2017/16.MD-956; Decision No. 2017/370; Date. 26.09.2017; for the text of the 
decision, see https://www.memurlar.net/haber/712749/yargitay-ceza-genel-kurulu-nun-bylock-ve-
feto-uyeligine-dair-kararinin-tam-metni.html  
30 See, Commissioner for Human Rights of the Council of Europe Nils Muiznieks, Memorandum 
on the human rights implications of the measures taken under the state of emergency in Turkey 
(CommDH(2016)35), 7 October 2016, § 15. 
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many appeals regarding the right to liberty and security, it dismissed almost all of 

them without examining the obvious violation claims, for instance the violation of 

the right to access to a lawyer within the meaning of Article 5 § 4 of the ECHR 

(see, for instance, Decision of the Constitutional Court dated 8 January 2018, 

Application no. 2016/44641), which demonstrates its lack of impartiality. 

115- The members of the Constitutional Court continue to be exposed to threat 

of dismissal and criminal prosecution. Following the declaration of the state of 

emergency in the aftermath of the coup attempt 0n 21 July 2016, Article 3 § 1 of 

the Legislative Decree No. 66731, published on 23 July 2016, provided the power 

to dismiss judges including members of the Constitutional Court “who are 

considered to be a member of, or have relation, connection or contact with terrorist 

organizations or structure/entities”. Upon the end of the state of emergency, 

Turkey adopted an anti-terrorism Law No. 7145 on 25 July 2018 which basically 

ensured that certain state of emergency powers continue.32 This law covers a range 

of powers that previously existed only under the state of emergency. Article 26 § 

A of the Law No. 7145 allows, in particular, authorities to dismiss judges and all 

other public officials for the next three years without trial or resorting to their 

defence, by unilateral action at any time. This provision is to remain in force for 

three more years as per a legislation dated 25 July 2018. This discretionary power 

allows the judicial authorities to dismiss judges, including members of the 

Constitutional Court, at any time. In short, no judge has the security of tenure until 

24 July 2021. Thus, the most important safeguard of the tenure of judges in Article 

139 of the Constitution was abolished with the provisions of an ordinary law. As 

far as Article 26 § A of the Law No. 714533 adopted on 25 July 2018 remains in 

force, no judge, including members of the Constitutional Court, enjoy security of 

tenure, which is one of the main guarantees for the independence of the judiciary. 

The loose and arbitrary conditions of dismissal constitute a threat to the security of 

tenure for the members of the Constitutional Court. It has been already witnessed 

that the Plenary Session of the Constitutional Court had dismissed two of its 

members on similarly arbitrary grounds, without any concert evidence. Thus, there 

                                                
31 Law No. 7145 of 25 July 2018 regarding amendments to some laws and decrees 
www.tbmm.gov.tr/kanunlar/k7145.html  
32 http://www.resmigazete.gov.tr/eskiler/2016/07/20160723-8.htm  
33 Law No. 7145 of 25 July 2018 regarding amendments to some laws and decrees 
www.tbmm.gov.tr/kanunlar/k7145.html  
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is no guarantee that any individual member of the Constitutional Court is immune 

and guaranteed from such an abrupt end of tenure.34 

116- Article 3 § 1 of the Emergency Decree Law No: 667 adopted on 23 July 

2016 and The Law adopted on 25 July 2018 have abolished the constitutional 

guarantee of irrevocability of all judges (Art 139 of the Constitution) and put an 

end to the independence of Constitutional Court judges. 

117- Furthermore, under Article 159 § 9 of the Constitution and Article 88 § 1 

of the Law No. 2802, judges and prosecutors may only be arrested if there are 

circumstances which give rise to strong suspicion that they have committed a crime 

and they have been caught in flagrante delicto. Article 88 § 1 of the Law on Judges 

and Prosecutors No. 2802 states: “Except for offences caught in flagrante delicto 

which are subject to the jurisdiction of assize criminal courts, judges and 

prosecutors may not be arrested, neither their bodies nor their houses may be 

searched, nor they may be interrogated, for claims of having committed a crime.” 

Despite these guarantees, thousands of judges and prosecutors have been detained 

and arrested in the post-coup attempt prosecutions, despite the absence of in 

flagrante delicto on the part of the members of the judiciary.35 

118- Similarly, the two members of the Constitutional Court have been arrested 

on 16 July 2016 and then placed in pre-trial detention, before the declaration of a 

state of emergency on 21 July 2016, on the same allegations of membership to a 

terrorist organisation, despite the absence of procedural grounds for such 

investigatory measures.36 According to Article 16 of the Law no. 6216 on the 

establishment and rules of procedure of the Constitutional Court dated 3 April 

2011, “The opening of an investigation in respect of the President and members 

[of the Constitutional Court] for offences allegedly committed in connection with 

or during the performance of their official duties, ordinary offences and 

disciplinary offences shall be subject to a decision by the plenary court. However, 

in cases of discovery in flagrante delicto falling within the jurisdiction of the assize 

courts, the investigation shall be conducted in accordance with the rules of 

ordinary law.” Without being caught in flagrante delicto and then without 

                                                
34 http://www.platformpj.org/analysis-why-should-not-the-echr-accept-the-turkish-constitutional-
court-as-an-effective-remedy/  
35 See, http://www.platformpj.org/arrests-judges-prosecutors-turkey-violation-principle-flagrante-
delicto/  
36 See, on this account, ECtHR, Alparslan Altan v. Turkey, no. 12778/17, 16 April 2019. 



 51 

respecting the conditions laid down in Article 16 of the Law no. 6216, the two 

members of the Constitutional Court have been arrested and placed in pre-trial 

detention just after the 15 July coup attempt. 

119- It may also be the case that any judge including members of the 

Constitutional Court are under the threat of a possible criminal prosecution on the 

accusation of membership to a terrorist organisation. There is no guarantee in 

principle under the current situation that the members of the Constitutional Court 

are immune from such a prosecution. Therefore, the investigatory measures, such 

as arrest and detention which are used in violation of Article 16 of the Law no. 6216 

on the establishment and rules of procedure of the Constitutional Court as well as 

the constitutional principles protecting the independence of the judiciary, constitute 

a threat for the members of the Constitutional Court. 

120- Former Deputy President of the Constitutional Court Alparslan Altan was 

arrested on 16 July 2016, and later has been detained with the accusation of being 

a member of a terrorist organisation and, on 4 August 2016, he has also been 

dismissed from the membership of the Constitutional Court. While, General 

Director of Samanyolu Television, linked to Gulen movement, Hidayet Karaca was 

put into custody on 14 December 2014 and later has been placed in pre-trial 

detention. Regarding this situation he has been subjected to, Mr. Karaca filed a 

complaint at the Constitutional Court. In 2015, the Constitutional Court rejected 

Mr. Karaca’s application with the majority of the votes, while Alparslan Altan 

inserted his “dissenting opinion” to this decision. One of the accusations directed 

against Alparslan Altan is the “dissenting opinion” he wrote in the Constitutional 

Court decision issued for Hidayet Karaca. This dissenting opinion written by Mr. 

Altan has been used as a ground to accuse him for being a member of a terrorist 

organisation (Gulen Movement). On 6 March 2019, at the hearing held at the 9th 

Criminal Chamber of the Court of Cassation, he was compelled to deliver response 

to the accusations made in relation to this. He stated that he has been accused for 

writing his dissenting opinion under the decision rendered for Hidayet Karaca 

while he was serving his judicial duty at the Constitutional Court. “I wrote the said 

dissenting opinion based on the reasoning inferred from the previous decisions of 

the Constitutional Court and the practices of the European Court of Human 



 52 

Rights” he said.37 Alparslan Altan, who at the time was being kept in detention-on-

remand, has been convicted to an aggravated imprisonment of 11 years and 3 

months, at the end of this hearing. No matter what reason it might be based on, if 

a member of the Constitutional Court is being accused with, and then sentenced 

for, writing his dissenting opinions during his membership at the Court, this Court 

would lose its independence. Having witnessed this treatment, none of the other 

members of the Court will be able to render their decisions freely anymore. For 

this reason, too, the Turkish Constitutional Court has lost its independence.  

121- The concrete evidence that the Constitutional Court is not independent 

and impartial are not limited to the above-mentioned findings. One of the essential 

indicators of independence of the courts is that the members of the court should be 

protected from external pressures (ECtHR, Findlay v. the United Kingdom, § 73). 

The following findings show that the Constitutional Court is not protected against 

external pressures. Statements of the members of the executive body about the 

judiciary may lead to legitimate doubt about the principle of independence and 

impartiality of the courts. In the case of Sovtransavto Holding v. Ukraine (no. 

48553/99, 25 July 2002), the President of Ukraine stated that the High Board of 

Arbitration must protect the interests of the state, and the ECtHR assessed it as 

‘legitimate doubt about the independence and impartiality of the arbitral tribunal’ 

regardless of whether the litigation on was affected as an outcome.  

122- Galip Ensarioglu, an influential member of the AKP, was a guest speaker 

at a program called ‘Arka Plan’ (The Background) on A Haber news channel on 

the 5 April 2016. Defending the presidential system, Ensarioğlu said, “The 

parliamentary system is to our advantage. We have the legislature, the executive 

and the judiciary. Can we, I mean the parliament, have a (duty) such as inspecting 

the AKP government?” Thus, he admitted that the judiciary is under government 

control. In the same program, Burhan Kuzu, an AKP lawmaker for the last three 

terms and a professor of constitutional law who presided over the Constitutional 

Committee of Parliament, made similar statements: “The son is ours; the daughter 

is ours; why should we inspect it?” When the statements were criticized by the 

public, the journalist Yavuz Oğhan asked Galip Ensarioglu on a radio program 
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hapsi 
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whether it was a slip of the tongue. Ensarioğlu said, ‘I didn’t say it by mistake.”38 

These two figures were on the executive board of the AKP when they made these 

statements, so their words reflect the party’s stand. 

123- Former Foreign Minister Ahmet Davutoğlu, who was also the Prime 

Minister from September 2014 to May 2016, voiced a few criticisms against the 

ruling party AKP of which he was once a member on 22 April 2019 following the 

local elections on 31 March 2019. One such criticism is exactly as follows: “17. 

Law is not a realm of power accumulation but a realm to control power and bring 

it to the line of ethics. The effort to put the judiciary under control must be seen the 

most serious crime who ever perpetrates it and whatever the reasoning is.” 

(@Ahmet_Davutoglu, 8:13 AM – 22 Apr 2019).39 In a diplomatic language, Mr. 

Davutoğlu has implied that the Turkish judiciary has been placed under the control 

of the Government. 

124- After the National Security Council (MGK) meeting held on the 26 

May 2016, President Erdoğan made a speech in Kırşehir on the 27th of May 2016 

and said, “Yesterday, we took a new decision (in the National Security Council, 

“MGK” in Turkish acronym). We called it (the Gülen Movement) an illegal 

terrorist organization with a legal front. We made a Council recommendation that 

it should be called “Fethullahist terrorist organization” and sent this 

recommendation to the Council of Ministers. Now, we are waiting for the 

government to make a cabinet decision. We will register them as a terrorist 

organization. They will be tried as a terrorist organization, in the same category 

as the PKK, PYD and YPG.”40 This statement clearly shows that courts in Turkey 

comply with the resolutions of the MGK in rulings when the Gülen Movement is 

concerned and they are not independent from the executive. At this meeting, the 

presidents of the Court of Cassation and the Council of State were also sitting in 

the front rows and they applauded after some of the statements made by the 

President, which made news headlines in the media. 

125- After the meeting of the Council of Ministers dated the 30th of May 2016, 

the Deputy Prime Minister and Government Spokesman Numan Kurtulmuş said: 

“At the previous MGK (National Security Council) meetings, it was stated that 
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39 https://twitter.com/Ahmet_Davutoglu/status/1120344949956980736  
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combating the parallel state structure (refers to the Gulen Movement) on all fronts 

is a state policy. With the recommendation of the MGK, the new phase of the 

struggle has been launched against this parallel structure. Pursuant to the MGK 

recommendation decision (dated 26 May 2016 - added), Parallel State Structure 

was described as a terrorist organization for the first time and the next phase of 

the campaign assumed a wider framework of fighting with a terrorist organization. 

Therefore, all the requirements of this battle will be fulfilled by both the 

Government and the respective judicial organs and this practice will continue 

without interruption.”41 There is no doubt that this statement was made on behalf 

of the executive body and binds the entire executive. It is understood from these 

statements that all the state apparatuses, including the judiciary, are waging a war 

against the Gülen movement and the judiciary will carry out its part whatever it 

takes. Thus, the executive body has officially declared that the decisions taken by 

the MGK and the Council of Ministers have been carried out by judicial organs, 

including the Constitutional Court. A judicial structure which merely implements 

such decisions of the MGK and the Council of Ministers cannot be considered as 

independent; not even a court (ECtHR, Beaumartin v. France). 

126- On the 22 April 2017, the Minister of Justice Bekir Bozdağ remarked in 

his Twitter account regarding the cases to be filed against the dismissal of petition 

for the annulment of the referendum dated the 16 April 2017 by the Supreme 

Electoral Council: “No court including the Council of State and the Constitutional 

Court can be applied to, to reverse the decision issued by the Supreme Electoral 

Council. In the case that an application is made, the Council of State and the 

Constitutional Court has no option but to deny the case file.”42. In this social media 

message, a top-ranking official of the judiciary, so to speak, give directions to two 

high courts, ‘No decision except denial can be taken.’ 

127- On 29 May 2015, Can Dündar, the then Editor-in-Chief of Cumhuriyet 

daily, published a news story claiming that MİT trucks halted in Adana were 

transporting weapons to Syria on 19 January 2014. Two days later, the President 

Erdoğan said in a live interview on 31 May 2015, “The unfounded allegations 

about the National Intelligence Agency, the illegal operation that was carried out 

                                                
41 https://www.takvim.com.tr/guncel/2016/05/30/hukumetten-onemli-feto-karari 
42 @bybekirbozdag, 22/04/2017, 09:58. 
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(and) this in a way are acts of espionage. This newspaper also got involved in this 

espionage activity ... The person who made this news will I believe pay dearly for 

it; I won’t let him be.”43 Can Dündar was arrested on 26 November 2015 for the 

same reasons. 

128- Can Dündar was released after 92 days of detention upon the 

Constitutional Court’s decision favouring his application. However, the President 

said on 28 February 2016, “This incident has nothing to do whatsoever with 

freedom of speech; this is a case of espionage. I believe the media cannot have 

infinite freedom…. The Constitutional Court might have given a decision in this 

way. I will remain silent about the decision made by the Constitutional Court. … 

But I’m not in a position to accept it and I won’t abide by its decision. This is a 

decision for release. In fact, the court who made the decision could have objected 

to the decision. If it had, the Constitutional Court’s decision would be null and void 

or the persons who are released now would go to the ECtHR. The result they’ll get 

from there is clear. Steps taken in this way are not the right steps.” 

129- At the Embassy of Turkey in Nigeria, President Erdoğan said on 4 March 

2016: “The President of the Constitutional Court says, ‘the decision of the 

Constitutional Court has binding force; everyone is under obligation to obey it’. 

Yes, in constitutional amendments, it is binding, but you cannot suggest anything 

like that about individual applications. If it is binding, he should not go to a court 

of first instance again. There is no decision that the Constitutional Court can make 

if the district court upholds a previous decision. Where does this go? If these 

persons want, they may go to the ECtHR. If the ECtHR decides in the way the 

Constitutional Court did, it is only binding in terms of compensation. The State 

shall also object to compensation or pay the compensation. Forgive me but you 

cannot pull it off if trial-without-arrest is applied to persons who put confidential 

state secrets in danger.”44 

130- In a speech he made in Burdur on 11 March 2016, President Erdoğan said, 

“The Constitutional Court has disregarded the constitution and put itself in the 

position of the (first instance) court. … What is the rush? ... Look at this statement: 

The Constitutional Court was requested to lift their detention order ‘on the grounds 
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that there is no strong evidence for criminal suspicion’. In this regard, the Court 

made a decision beyond its jurisdiction, although it was not authorized. ... The first-

instance court could have rejected its decision. Do it, and let’s see what the 

Constitutional Court will do. Let’s see that as well. ... This matter is in no way 

connected to judicial independence. ... I take a stand against those who exceed the 

limits of their authority. If the Constitutional Court moves on such a path, I will 

not hesitate to express my objections to it on behalf of the nation. ... The 

Constitutional Court has not hesitated to make a decision against the country and 

the nation in a matter which is a concrete example of one of the biggest attacks 

against Turkey in recent years –by the members of the Court, including the 

President of the Constitutional Court. What did I say about an institution that does 

not respect its own country and her interests? I said, I don’t accept this ruling. I 

hope that the Constitutional Court won’t resort again to such ways that would open 

up its own existence and legitimacy to discussion.”45 

131- Soon after these statements, the Venice Commission issued a declaration 

dated 16 March 2016 titled, ‘the Declaration by the Venice Commission on undue 

interference in the work of the Constitutional Courts in its Member States’. In 

summary, the Commission stated that they were seriously concerned about the 

statements made by politicians and that the declarations and threats to the 

Constitutional Court clearly violated the fundamental values of the Council of 

Europe (namely, democracy, the rule of law and the protection of human rights and 

fundamental freedoms)46. 

132- According to the news in the Cumhuriyet daily newspaper dated 26 April 

2016, President Erdoğan met the president of the Constitutional Court (Zühtü 

Arslan) and its members. Erdoğan said to them reproachfully, “Your decision is 

wrong because the issue (news about the MIT Trucks case) is a national security 

issue for us, and we expected you to make the right decision.” President Arslan 

showed the dismissal of applications about the curfews declared in many parts of 

the Southern part of Turkey as evidence of the court’s adherence to Erdoğan’s 

words about being sensitive to national security issues. Arslan continued by saying 
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that the curfews might be seen as a violation of rights if there was growing opinion 

concerning their implementation with orders from state officials and added, “but 

we did not consider the curfews within this context and made a decision within the 

framework of the state’s national security policy.”47 This news was not refuted 

until this application was made. 

133- The Constitutional Court held on 11 January 2018 that the freedom of 

expression and the right to liberty and security of the two journalists Mehmet Altan 

and Şahin Alpay had been violated. Upon this decision, the then Deputy Prime 

Minister and Government Spokesperson Bekir Bozdağ stated on his twitter account 

that the Constitutional Court had overstepped its boundary drawn up by the 

Constitution and legislation. Under pressure from the government, Alpay and Altan 

judgements of the Constitutional Court (see, ECtHR, Alpay v. Turkey and Altan v. 

Turkey) were not implemented by six different Istanbul courts with almost the same 

reasoning used by the Government Spokesperson.48 Despite the dictum that the 

Constitutional Court’s decisions are final and binding on the legislative, executive 

and judicial organs, the courts of first instance have not implemented the decision. 

According to Article 153 § 6 of the Constitution, “Decisions of the Constitutional 

Court shall be published immediately in the Official Gazette, and shall be binding 

on the legislative, executive, and judicial organs, on the administrative authorities, 

and on persons and corporate bodies.” 

134- On 28 June 2019, a purged civil servant, discovered an entry on the web 

page of Turkish Constitutional Court that points to a possible predisposition against 

the cases of individuals dismissed from public service due to alleged links to the 

Gulen movement. Levent Mazılıgüney, who used to be a public auditor until he 

became one of the victims of a widespread purge carried out by the Turkish 

government, made the revelation on Twitter49 where he shared a video50 of him 

using a search module on the Court’s web page to look for information on an 

individual case (Alparslan Altan case,51 a purged member of the Constitutional 
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Court) and finding what appears to be a categorical instruction to reject all Gülen-

related cases due to a lack of legal basis or manifestly ill-founded ground.52 

Further scanning on the website showed 37 similar instructions (templates) for 

dismissed academics, soldiers, administrative officials and police officers as well 

as disbarred members of the judiciary, on the grounds of either manifestly ill-

founded basis or failure to exhaust other remedies.53 In other words, this suggests 

that the Turkish Constitutional Court has predetermined cases pertaining to 

suspects related to “Parallel State Structure” (PDY, refers to the “Gulen 

movement”) for all types of professions.54 It is suggested that these predetermined 

template judgments were intended for the internal Intranet. The Constitutional 

Court’s website was briefly shut down at 5.40 PM on 28 June 2019 following 

Mazılıgüney’s revelations.55 “For a long time, I was of the opinion that the 

Constitutional Court was not an effective domestic remedy and served no purpose 

other than misguiding the European Court of Human Rights [ECtHR] and 

international opinion by delivering showpiece rulings. Today, my suspicion was 

confirmed.”56 he tweeted.57 

135- With respect to paragraph 125-127 of the Government observations, 

considering all the explanations cited above, the Constitutional Court is not 

capable of providing redress in respect of the applicants’ complaints under 
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described as a terrorist organization for the first time and the next phase of the campaign assumed 
a wider framework of fighting with a terrorist organization. Therefore, all the requirements of this 
battle will be fulfilled by both the Government and the respective judicial organs and this practice 
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Articles 2, 3 and 5 of the Convention. Indeed, the Government and all public 

authorities have categorically denied that the applicants’ relative was not 

kidnapped and was not tortured; how can a criminal investigation or the 

Constitutional Court redress the violations of the Convention in these 

circumstances? Moreover, one of the violations is resulted from Article 26 of the 

Law on Turkish secret service (MİT) which has not permit to launch any 

investigation against the secret service agents; it is necessary to previously obtain 

the President’s authorization to launch any investigation against an agent acted 

under the order of the secret service. Considering Article 45 § 3 of the Law on the 

Creation and Competences of the Constitutional Court, the later does not have the 

power to recognize that Article 26 of the Law on MIT violates Articles 2, 3 and 5 

of the Convention (see, Tunç v. Turkey [GC], 2014). What is more, the 

Constitutional Court has not examined at all one of the applications lodged by the 

family members of tens of abductees since 2016; it has not communicated one of 

these cases to the Ministry of Justice too, even though more than 3 years passed 

since the first application (see above). Thus, the national individual application 

remedy does not offer any prospect of success at all in the instant case. Hasan Uzun 

v. Turkey case is not a relevant example in the present case and since 15 July 2016 

coup attempt, the Constitutional Court has also lost its independence and 

impartiality and its characteristics of effective domestic remedy, especially for the 

cases involving Gulenist links (see above) and for the kidnapping cases. This Court 

has not provided direct and speedy redress for the continuing violations of the 

Convention in the present case and in the similar cases. The cases cited by the 

Government in paragraph 128 are not related to the kidnapping cases happened 

since the beginning of 2016; all of them were lodged before 2012. The national 

authorities, including the Constitutional Court have demonstrated a total passive 

attitude vis-à-vis the kidnapping cases occurred since 2016, during the last four 

years and they cannot be considered as an effective domestic remedy, including the 

Constitutional Court which did nothing at all for last four years. The decisions 

cited in paragraph 129 of the Government observations are irrelevant with the 

instant case. 

136- In fact, with regard to paragraphs 127-130, the examples given by the 

Government are irrelevant with the present case, considering the circumstances of 

cases. Furthermore, the applicants applied to the Constitutional Court but it rejected 
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their application without any reasoning. Thus, they duly exhausted this domestic 

avenue. Moreover, for the reasons cited above, the Constitutional Court has lost its 

characteristics of being an effective domestic remedy since 2016; the instant case 

clearly demonstrates it. In any why, the Government must display the effectiveness 

of the Constitutional Court especially basing on the attitudes of this Court in the 

present case, not in the other cases. Which steps have been done by the 

Constitutional Court to end the serious and continuing violations of the Convention 

since the introducing of the application? Indeed, the Constitutional Court has done 

nothing until now apart from rejecting the request for interim measure and the 

application with an unrelated and baseless one-sentence reasoning (see, above). 

The Constitutional Court has done nothing too in the exactly same types of 

applications lodged by the families of kidnapping people since 2016. The 

Government must show the effectiveness of the Constitutional Court by relying on 

totally similar examples concerning the kidnapping cases occurred since 2016; not 

on irrelevant decisions. Moreover, in the cases cited by the Government, the secret 

service agents are not implicated in the violations of Articles 2, 3 and 5 of the 

Convention and the arguments showing the ineffectiveness of the Constitutional 

Court (see above) were not examined at all by the ECtHR (for instance in the case 

of Elçi v. Turkey). The last case and Ahmet Tunç and Others v. Turkey (see § 129 

of the Government observations) are not related to the kidnapping cases that the 

Government has categorically denied their existence until now. Thus, the 

Government’s allegations mentioned in these paragraphs are unfounded. 

137- As for paragraphs 129 and 130 of the Government observations, the 

examples given by the Government, they are the cases happened 28, 28, 27 and 26 

years ago (1992, 1992, 1993 and 1994). The Government is under the obligation 

of showing a single judgement of the Constitutional Court rendered in respect of 

more than 28 kidnapped people since 2016; not the examples concerning the cases 

occurred in 1990s that do not have any political effect today. They are not relevant 

examples. The Government must show the effectiveness of the Constitutional 

Court especially in the instant case apart from relying on irrelevant examples. 

138- As to paragraph 131 of the Government observations, the applicants’ 

assertion has especially concerned the decisions rendered before April 2019 and 

two judgements submitted by the Government were rendered after lodging this 

application, namely 2 and 3 May 2019. Nonetheless there are thousands of 
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decisions of the Constitutional Court which substantiate the applicants’ statement 

(see the decisions of the Constitutional Court submitted by many applicants with 

their application forms to the ECtHR). The decision rendered in the instant case 

confirm the applicants’ allegation.  

139- As to paragraph 132 of the Government observations, the decision of the 

Constitutional Court rendered on 30 June 2020, as many other decisions or attitude 

of the Court in the similar abduction cases, clearly refute the Government 

allegation. What is more, the applicants duly exhausted this domestic remedy. They 

did not fail to establish that the remedy of individual application is inadequate and 

ineffective. This domestic avenue is in any case ineffective because the 

Constitutional Court rejected the applicants’ application without even citing the 

circumstances of the case and without any motivation, with one-sentence 

reasoning.  

140- With respect to paragraph 133, the Government’s allegations are baseless, 

considering the attitude of the investigation authorities (see §§ 1-50 above) and the 

decision of the Constitutional Court rendered in the instant case. This Court did not 

reject the applicants’ application because of the fact that they did not exhaust other 

domestic remedies; the Constitutional Court rejected the application considering 

that it is manifestly ill-founded. We can conclude that even the Constitutional Court 

is aware of the fact that investigation authorities have not conducted any effective 

investigation in the sense of Articles 2, 3 and 5 of the Convention in the abduction 

cases since especially 2016. That is why the Court did not rely on the non-

exhaustion argument. To sum up, neither criminal complaint nor individual 

application before the Constitutional Court is an effective domestic remedy to 

exhaust before applying to the ECtHR. They are both ineffective and inadequate 

domestic remedies in the abduction cases occurred since 2016 and they have not 

the capability to remedy the violations of the Convention occurred in the instant 

case. In the case of Ümit Horzum (see above), the public prosecutor has even not 

taken the statements of this abducted person even though more than three years and 

eight months has passed since he was delivered to the police on 17 April 2017 by 

his abductors (see above). Ümit Horzum was also abducted with the same purpose 

and he also accused of being in touch with some secret service agents in Police. 

141- On the other hand, the applicants would like to state that the Government 

must show the effectiveness of all domestic remedies by relying on the acts, 
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actions, attitudes fulfilled and decisions rendered by national authorities instead of 

abstractly saying that “it is clear that the remedy of individual application before 

the Constitutional Court is capable of providing adequate redress” and domestic 

remedies are effective and adequate. The applicants have already submitted official 

criminal complaints and individual applications. The principle of subsidiarity is 

valid when the effective domestic remedies exist; it is not valid for ineffective 

domestic remedies. Since the beginning of 2016, all state authorities (legislative, 

executive and judiciary) have shown a total passive attitude vis-a-vis more than 28 

kidnapping cases (see Annex 1) and there is an administrative practice 

demonstrating the total passivity of all state authorities (Akdivar and others v. 

Turkey). If the Government allege that this is not the case, the Government can 

prove the contrary by relying on the documents and concrete and effective steps 

performed by the investigating authorities and the Constitutional Court’s decisions. 

Relying on the explanations and concrete evidences cited above and in the 

“applicants’ version of facts”, the applicants would like to state that neither 

criminal investigation avenue, nor the Constitutional Court is effective in the 

instant case. That’s why the Government should not rely on the subsidiarity 

principle; indeed, according to the Government the applicants’ relative was not 

abducted at all. If the Government consider that the applicants’ relative was not 

kidnapped, how can the national authorities conduct an investigation? Thus, the 

allegation of the Government is unfounded. 

142- For all these reasons, “the investigation run by public prosecutor” and the 

Constitutional Court lost the characteristics of effective domestic remedies in the 

sense of Articles 2, 3, 5, 13 and 35 of the ECHR in the present case. Therefore, the 

Government allegation cited in paragraph 134 of their observations must be 

dismissed. 

B) MERITS 

1) VIOLATION OF ARTICLE 2 OF THE CONVENTION 

a) As regards the second question 

143- As for paragraphs 137-139 and 141 of the Government observations, the 

applicants would like to state that it is not a question of “preventive measure” in 

the instant case and then Sakine Epözdemir and other v. Turkey is not a relevant 

judgement considering the circumstances of cases. The public prosecutor and the 
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police have done nothing until now apart from “opening of a case-file” and 

conducting some so-called and totally insufficient investigation step (see, above). 

The Government’s allegation concerning the fact that “the necessary investigative 

steps were taken” is groundless (see §§ 1-50 above, and the applicants’ version of 

facts).  

144- As regards paragraphs 140 and 147, the applicants were not aware of the 

fact that, in a Rule of Law, secret agents could abduct and sequestrate their relative 

Yusuf Bilge Tunç. If an individual is afraid of being abducted, sequestrated and 

placed in a secret detention centre where she/he was severely tortured by security 

forces, as witnessed in more than 28 cases last four years, it is impossible to request 

to be protected by the same security forces. If the real risk is coming from the 

security forces, it is impossible to trust them. That is why the applicants’ relative 

did not request any preventive measure; he chose to run away, hide and escaped 

from the judicial authorities. In fact, many circumstantial evidences show that the 

applicants’ relative was abducted by public officials; that is why effective and 

adequate investigation steps have not been taken (see, §§ 1-50 above).  Thus, the 

Government allegations cited in paragraphs 140, 142 and 143 are un founded. 

145- As to paragraph 141, the applicants would like to state that the public 

prosecutor has not accomplished any adequate measure without giving an 

investigation file number and without accepting the petition submitted by Ms. Tunç 

on 8 August 2019. What is more, eleven days later, un prosecutor is attributed to 

the case file and all the urgent requests of the applicants were rejected and were 

not carried out by the prosecutors in question. Even though the applicants and their 

lawyer M.Y. requested in many time on 8, 9, 12, 21 August and 4 September 

2019 to accomplish the basic and urgent investigation steps, such as the 

examination of fingerprints and DNA on the vehicle, the collect of all CCTV, 

KGYS, MOBESA, PTS and other public or private security cameras’ footages, to 

collect the signals issued from the mobile phone of Mr. Tunç and from the mobile 

phones of the civil servants who followed him on 6 August 2019, etc. (see, §§ 1-

50 above), the public prosecutor did not carry out any of them in an effective 

manner. He has never asked to the ICTA to obtain the information about the signals 

(HTS) issued by the crime scene, by the mobile phone of Mr. Tunç and by the 

mobile phones of civil servants who followed him on 6 August 2019, even though 

these evidences are capital to elucidate the abduction and identify the persons who 
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abducted Mr. Tunç. The prosecutor clearly rejected to make an examination on the 

vehicle to obtain the fingerprints and DNA records at the beginning of the 

investigation although these evidences are also capital for clarifying the event and 

even though the applicants did not move the car during first three months and until 

November 2019. Three months later, the prosecutor instructed the police to 

examine the vehicle but the examination was implemented nearly six months later, 

on 24 January 2020. The crime scene examination (the place where the vehicle was 

found) has never been done too. All of these deficiencies demonstrate clearly that 

the investigation authorities did not want to investigate the case; they have only 

accomplished some so-called steps especially when an NGO lodged an application 

with the UN WGEID and when these UN body communicated the case to the 

Government. The prosecutor has only given some insufficient instructions to the 

police and ICTA and joined, disjoined, joined and again disjoined and again joined 

… the case file with other case files and he repeated this action more than ten times. 

He has never followed if his insufficient instructions are effectively performed or 

not by the police. In a single sentence, national authorities have only performed 

some so-called steps and thus they carried out a so-called investigation. They did 

never take an effective and adequate measure that can elucidate the case, for 

instance they did never obtained the signals (HTS) issued from the mobile phones 

in question. They did never ask to the Ankara Municipality to obtain KGYS 

records. They waited more than two weeks to go to the Hilton Hotel to ask the 

security cameras’ footages (according to the police, these records disappear one 

week later). Thus, national authorities did never take any urgent and immediate 

measure to find Mr. Tunç and identify the authors of the crimes (see for detailed 

information, §§ 1-50 above), as witnessed in many similar abducted cases. 

146- Furthermore, the applicants’ relative is accused of being a member of so-

called “FETÖ/PDY”, is accused of being in touch with secret service agents, he 

has been searched by the police during last two years, all the state institutions have 

totally shown a passive attitude after 8 August 2019, as witnessed in other abducted 

cases (see §§ 1-50 above, and the applicants’ version of facts). Since 2016, more 

than 28 persons who nearly all accused of being member of Gulen movement have 

been abducted in similar manner. 6 Gulenists were abducted in February 2019 in 

similar manner too. Four of them were delivered to the police on 28 July 2019 in 

Ankara and 8 days later the applicants’ relative has been abducted in Ankara city-
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centre too. The Government has always rejected all these abductions even though 

Yasin Ugan and Gökhan Türkmen stated before Ankara Assize Court that they 

were abducted and severely tortured by state agents. (see, Applicants’ version of 

facts and above) but nothing has been done after their statements in terms of 

effective investigation. The Government can prove the existence of an effective 

investigation in two said cases by submitting to the Court relevant decisions for 

instance the ordonnances on the placement of the abductors in pre-trial detention 

and their revocation. Considering all these facts, finding, events, abductions, 

attitudes, many other elements and the circumstances of the case, we can conclude 

that there is only option that the applicants’ relative has been abducted by the 

security or/and intelligent forces. Otherwise, where is Mr. Tunç? Why 

investigation authorities have not performed an effective investigation? Taking into 

account of all deficiencies mentioned above, the Government allegations are 

baseless. It is impossible to abstractly say that Mr. Tunç has not been abducted by 

state agents without accomplishing any effective investigation step. The 

Government allegations can only be considered credible if national authorities have 

conducted real, effective and adequate investigation steps. In the instant case, they 

did nothing apart from joining and disjoining the case file more than ten times and 

giving some insufficient written instructions. That is why the Government 

allegation “no evidence was obtained to the effect that Yusuf Bilge Tunç had been 

abducted” is baseless, because the national authorities did not search any evidence. 

They do not have willingness to search any evidence; they waited nearly six months 

(24 January 2020) to examine the concerned vehicle that all fingerprints and DNA 

records disappear. The Government is responsible all the violations of human 

rights under its jurisdiction and their allegations are not founded because national 

authorities have not carried out any effective investigation in the sense of Articles 

2, 3 and 5 of the Convention. 

147- As far as the mobile phone used by Mr. Tunç is concerned (§ 141 

Government observations), Ms. Tunç (one of the applicants) mistakenly stated on 

8 August 2019 that her husband went out without taking his mobile phone, as 

explained above.  

148- As regards the fact that Ms. Tunç did not mention that “her husband was 

being sought in connection with other offence” (§ 141 Government observations), 

the public prosecutor can easily obtain this information by clicking the National ID 
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number of Mr. Tunç on the computer in one minute. Public Prosecutor’s Office 

dispose all the information about criminal investigations and it is very easy to find 

information on database of UYAP. 

149- Considering all abducted cases and all the facts and events mentioned 

above, it is necessary to conclude that the Government allegation cited in paragraph 

143 is baseless (they could accuse the State officials and they could disrupt the 

investigations and prosecutions).  

150- Concerning the mobile phone number (see § 143 of the Government 

observations), in an abduction case, it is not important if the phone number 0536 

437 69 27 belongs to Mr. Tunç or not. It is important to determine the signals issued 

from this mobile phone line especially on 6 August 2019. The applicants would 

like to ask that why the state authorities have never intended to obtain and use the 

signals transmitted by this mobile phone line? It is one of the capital evidences to 

find Mr. Tunç and identify his abductors. This capital evidence has never been 

obtained and examined yet to identify the authors of the crimes even though more 

than one year and four months passed since the date of the incident.  

151- With regard to paragraph 144, the applicants reiterate their observations 

cited in paragraph 2 above.  

152- As regards paragraphs 145-146, the the applicants’ allegations are not 

abstract and are based on facts, findings, and evidences that support and 

corroborate each other but the Government has not conducted any effective 

investigation step to discover and collect them and to act accordingly. In fact, the 

Government’s statements are totally abstract because they are not based on any 

document resulted from effective investigation steps. The Government made 

abstract statements without performing the necessary steps in terms of an effective 

investigation within the meaning of Articles 2, 3 and 5 of the Convention. The 

Government should not allege that there is no concrete information or document if 

national authorities have not accomplished any effective and adequate 

investigation. The public prosecutor on duty has not conducted an effective 

investigation to find and collect evidence. That is why the Government should not 

allege that there is no concrete evidence. Thus, the allegations cited in the said 

paragraphs are unfounded, considering all the circumstances of the case (see 

particularly §§ 1-50 and 145-146) and especially the objective observers’ 

statements cited in the applicants’ version of facts. 
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153- As for paragraph 147, a person can also be abducted by state agents when 

he is not under the responsibility of public officers. Thus, the Government 

allegation is unfounded. Besides, there are many evidences that follow the 

coexistence of sufficiently strong, clear and concordant inferences or of similar 

unrebutted presumption of fact. There are many concrete evidences but the 

investigation authorities did not dare to even collect them, for instance the KGYS, 

MOBESA, CCTVS, PTS and HTS footages nearby the place where the incident 

occurred. It is impossible to conclude that there is no evidence without conducting 

any investigation step. The total passive attitude of the Government in the instant 

case and failure to collect any of the evidence (security cameras, KGYS, PTS and 

HTS footages, testimonies, etc.) that are required to be collected and acted 

accordingly, transferring four people kidnapped in February 2019 in different 

places all together to the police on the same day and preventing the meeting with 

private lawyers and the private medical examination, and so far, show clearly the 

public officials’ implication in the kidnapping cases  (see especially the applicants’ 

version of facts). 

154- Since the beginning of 2016, more than 28 people have been abducted and 

the investigation authorities have never conducted an effective investigation in 

these cases (see above and, for instance, the declaration of former member of AKP 

and the President of Parliament Human Rights Inquiry Committee Mustafa 

Yeneroğlu, above). On the other hand, all state organs, the legislature, the executive 

and the judiciary have shown a total passive attitude regarding abduction cases 

since the beginning of 2016. There was not any arrest warrant launched against Mr. 

Tunç when he was abducted on 6 August 2019. He was not sought when he was 

abducted (see the facts of the Government and above). 

155- The Government always allege that there is no abduction in Turkey. If it 

reflects the reality, why the demands of the families’ lawyers to meet the kidnapped 

people were constantly rejected by the public prosecutor in similar cases? Why did 

the public prosecutor continually refuse the requests of families concerning the 

examination and consultation of all kidnapped people by a private doctor? Why did 

all abducted persons refuse legal assistance of a private lawyer appointed by his 

family or of his previous lawyer? If the Government’s allegation is accurate, why 

the national authorities apply severe pressure on the applicants and 

kidnapped people to withdraw their application pending before the ECtHR? 
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(Three of them have already withdrawn their applications; see Applications’ 

version of facts). These and similar questions clearly show that the applicant has 

been abducted by state agents. 

156- Finally, the applicants would like to state that the Government’s 

allegations are not based on the facts and evidence obtained at the end of an 

effective and adequate investigation in the sense of Articles 2, 3 and 5 of the 

Convention. Considering the absence of an effective investigation in the instant 

case, the statements of the Government may not be considered as reliable and must 

be rejected.  

b) As regards the question no. 3 

157- With regard to paragraph 150 of the Government observations, the 

applicants reiterate their observations cited above. 

158- As regards paragraph 152 of the Government observations, the public 

prosecutors just took the statements of the applicants but they did not order any 

investigation step, they did not take any urgent or immediate measure in 

consequence to find the applicants’ relative even though the applicants requested 

to take immediate and urgent measures (see §§ 1-50 above). The public prosecutors 

did nothing without taking the statements of the applicants. Furthermore, it is 

impossible to infer from the Government statements that the effective participation 

of the applicants in the investigation was ensured by only hearing as complainant. 

There are many obstacles in the instant case that demonstrate the contrary (see, 

above and Applicants’ version of facts). Especially, the access to the case file of 

the applicants and their lawyer has been totally banned during the first nine months 

even though it is legally impossible to restrict the access of the applicants to the 

case file in accordance with Article 153 § 2 of the Turkish Code of Criminal 

Procedure. This solely violates the obligation of the Contracting State to conduct 

an effective investigation under Articles 2, 3 and 5 of the Convention. 

159- As for paragraph 153 of the Government observations, the applicants 

would like to reiterate their observations cited above (see § 148 above).  

160- As to paragraph 154, the public prosecutor only gave an investigation 

number but did not accomplish any urgent or immediate measure to find Mr. Tunç, 

as stated above. A public prosecutor has been charged with this case file eleven 

days later than the applicant Ms. Tunç submitted his complaint. Sending a written 
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instruction without giving specific order to the police does not have any sense. 

Even though the applicants and their lawyer requested on 8, 12 and 21 August 2019 

to accomplish many investigation steps, the public prosecutor on duty did nothing 

significant (see above and below).  

161- As regards paragraph 155, in such an urgent case, for the first time, “the 

public prosecutor sent a “detailed” written instruction to the police on 5 and 15 

November 2019”, according to the Government. Why the prosecutor waited more 

than three months to send a “detailed” but not sufficient instruction to the police 

for the first time? Why this delay in such an urgent case? This delay clearly shows 

that the prosecutor does not have the willingness to conduct and effective 

investigation. Even though the prosecutor sent a written instruction to the police on 

15 November 2019, more than three months later the date of the abduction, 

requesting that the incident scene investigation team should carry out an 

examination of the vehicle with licence plate no. 06 AD 9232 (see Annex 38 

submitted by the Government), which shows significant delay to give the said 

instruction. However, this examination has been made on 24 January 2020, more 

than five months later the date of abduction (see above). Why this delay in such 

an urgent case? After this delay many pieces of evidence disappeared. On the other 

hand, at the beginning of the investigation, the public prosecutor expressly said to 

the applicants that he would not make any examination on the said vehicle even 

though the fingerprints and DNA records that could be found on the vehicle have 

the capital importance to elucidate the abduction case (see above and Annex 35).  

162- As far as the paragraph 156 is concerned, the public prosecutor sent a so-

called written instruction to the ICTA on 12 November 2019, more than three 

months later, to only learn the owner of the mobile phone line used by Mr. Tunç. 

Why this delay again? Furthermore, the prosecutor did not give any instruction to 

obtain the information about the signals issued by the mobile phones used by Mr. 

Tunç and civil servants who followed Mr. Tunç on 6 August 2019, although this 

evidence is really capital to elucidate the case and to find Mr. Tunç. He has never 

given the instruction to the ICTA to obtain this information until now. Moreover, 

on 16 December 2019, more than four months, the prosecutor sent a new written 

instruction to the ICTA (Information and Communications Technologies 

Authority) in order to obtain only the communications made by the mobile phone 

no. 0 536 437 69 27 used by Mr. Tunç. The prosecutor did not give any instruction 
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to obtain the information related to base station information (signals issued by the 

said mobile phone, HTS, etc.), as alleged by the Government in paragraphs 50 and 

156 (compare §§ 50 and 156 of the Government observations with Annex 39, p. 

172 submitted by the Government). The prosecutor gave another instruction to the 

ICTA on 16 June 2020, more than ten months later, to obtain the information 

related to IMEI numbers and again, he did not give the instruction to obtain 

information about the signals issued by the mobile phones used by Mr. Tunç and 

his abductors on 6 August 2019. What is more, the applicants would like to learn 

why the public prosecutor did not order all these instruction at the beginning of the 

instruction and why he did request all these information in one time. Why these 

delays in such an urgent case? And why the public prosecutor has never requested 

the capital evidence until now such as the information related to the signals issued 

by the mobile phones used by Mr. Tunç and civil servants who followed him on 6 

August 2019 and the signals transmitted from the crime scene on the same day 

(HTS)? The prosecutor has never tried to obtain the HTS records even though the 

applicants and their lawyer explicitly requested them (see Annex 35). Why he has 

not requested this information? 

163-  Even though the applicants and their lawyer officially requested in many 

times (8, 12, 21 August and 4 September 2019 for instance) the Ankara Public 

Prosecutor’s Office to collect and examine all the CCTV, KGYS, MOBESA, PTS 

and other public and private camera records and phone recordings (HTS) near to 

the crime scene, these evidences have not been collected and examined. The 

applicants determined and collected by their own means eighteen MOBESA or 

KGYS cameras’ numbers by taking their photos on the roads where Mr. Tunç 

potentially passed and gave these MOBESA or KGYS cameras’ numbers and 

itinerary potentially used by Mr. Tunç on 6 August 2019 to the public prosecutor 

and requested to collect and protect all the records recorded by these eighteen 

cameras (see Annex 36). The applicants’ lawyer reiterated this request by his 

petition dated 4 September 2019 to which he attached the applicants request 

(Annex 35).  These requests have not been accomplished until the date of the 

submission of these observations to the Court. 

164- On 4 August 2019, the applicants’ lawyer M.Y. submitted a petition of 

six pages to the public prosecutor; he explained all the deficiencies in this petition 

and requested the public prosecutor to conduct an effective investigation in the 
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sense of Articles 2, 3 and 5 of the Convention and especially accomplish the 

following investigation steps:  
“1) all case files regarding to this investigation must be joined. 2) an examination must 
be performed on the vehicle, on the place where the vehicle is found and located; the 
CCTVs records about this place must be obtained and examined. 3) All the relevant 
MOBESA, KGYS, PTS and other private security cameras records from 9:00 to 18:00 
on 6 August 2019, seeing the itinerary calculated by the applicants by their own 
facilities (Annex 36) must be obtained, secured and examined. 4) All the necessary 
communication must be immediately made with the relevant institutions in order to 
keep these CCTVs records and all measures must be taken 5) This investigation must 
be conducted by the appropriate police unit instead of “Disappeared persons unit” and 
all the relevant and clear information about the location and itinerary must be obtained 
by examining the signals issued by the mobile phone line. And when the last location 
of the phone is determined, all the civil servants’ phone number must be obtained in 
order to determine the persons who abducted Mr. Tunç. The same step must be done 
when the itinerary of the phone number is precisely determined in order to determine 
the identities of the civil servants who abducted Mr. Tunç” (Annex 35). 

165- However, as it can be understood from the information cited above, nearly 

nothing has been done in terms of these investigation steps and most of them have 

not been achieved yet. 

166- As regards paragraph 157, on 15 January 2020, more than five months 

later, the public prosecutor sent a written instruction to the police to accelerate the 

investigation. This instruction shows that the police did not accomplish any step in 

the instant case during first five months.  Concerning paragraph 158, on 

11 February 2020, the police just submitted to the public prosecutor some 

information about the examination performed on the vehicle after nearly six 

months later, after disappearance of evidences; this submission shows that the 

police did not carry out any step apart from the examination of the vehicle. As to 

paragraph 159, three months later than the police submission, “having 

examining the submission of the police”, on 11 May 2020, the public prosecutor 

sent a new instruction to the police to identify the owners of fingerprints and swap 

simples. Why the public prosecutor waited again three months to give a new 

instruction? The documents submitted by the police can be read in 20 minutes. 

167- With regard to paragraph 160, even though the applicants requested in 

many times the prosecutor to perform an immediate examination on the vehicle 

since 10 August 2019, the prosecutor explicitly rejected to do so at the beginning 

and then made examination after nearly six months. In other words, the 

examination on the vehicle was performed after disappearance of evidences. Why 
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the said examination was not made immediately on the vehicle to find the 

fingerprints of the abductors or other evidence. 

168- As for paragraphs 161 and 162, the Government allege that there is no 

evidence showing that Yusuf Bilge Tunç was abducted; this allegation should not 

be considered as reliable or credible because national authorities have not carried 

out any effective investigation step in the instant case, as explained above. It is 

impossible to conclude that the applicants’ relative was not abducted by state 

agents without conducting an effective investigation. Moreover, considering all the 

facts, finding, information and the circumstances of the case, there are many 

plausible assertions displaying the credibility of the applicants’ affirmation but 

national authorities have not accomplished any effective and adequate 

investigation step to appreciate the veracity of the abduction case. 

169- As stated above, the public prosecutor has not accomplished any adequate 

measure without giving an investigation file number and without receiving the 

petition submitted by Ms. Tunç on 8 August 2019. What is more, eleven days later, 

un prosecutor is attributed to the case file and all the urgent requests of the 

applicants were rejected and were not carried out by different prosecutors. Even 

though the applicants and their lawyer M.Y. requested in many time on 8, 9, 12, 

21 August and 4 September 2019 to accomplish the basic and urgent investigation 

steps, such as the examination of fingerprints and DNA on the vehicle, the collect 

of all CCTV, KGYS, MOBESA, PTS and other public or private security cameras’ 

footages, to collect the signals issued from the mobile phone of Mr. Tunç and from 

the mobile phones of the civil servants who followed him on 6 August 2019, etc. 

(see, §§ 1-50 above), the public prosecutor did not carry out any of them in an 

effective manner. He has never asked to the ICTA to obtain the information about 

the signals (HTS) issued by the crime scene, by the mobile phone of Mr. Tunç and 

by the mobile phones of civil servants who followed him on 6 August 2019, even 

though these evidences are capital to elucidate the abduction and identify the 

persons who abducted Mr. Tunç. He has never made examination the crime scene 

(the place where the vehicle was found). The prosecutor clearly rejected to make 

an examination on the vehicle to obtain the fingerprints and DNA records at the 

beginning of the investigation although these evidences are also capital for 

clarifying the event and even though the applicants did not move the vehicle during 

first three months and until November 2019. On 15 November 2019, the prosecutor 
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instructed the police to examine the vehicle but the examination was implemented 

on 24 January 2020, nearly six months later. All of these deficiencies demonstrate 

clearly that the investigation authorities have not conducted an effective and 

adequate investigation; they have only accomplished some so-called steps 

especially when an NGO lodged an application with the UN WGEID and when 

these UN body communicated the case to the Government. The prosecutor has only 

given some insufficient instructions to the police and ICTA and joined, disjoined, 

joined and again disjoined and again joined … the case file with other case files 

and he repeated this action more than ten times. He has never followed if his 

insufficient instructions are effectively performed by the police or not. In a single 

sentence, national authorities have only performed some so-called steps and thus 

they carried out a so-called investigation. They did never take an effective and 

adequate measure that can elucidate the case, for instance they did never obtained 

the signals (HTS) issued from the mobile phones in question. They did never ask 

to the Ankara Municipality to obtain KGYS records. They waited more than two 

weeks to go to the Hilton Hotel to ask the security cameras’ footages (according to 

the police, these records disappear one week later). What is more, national 

authorities did never take any urgent and immediate measure to find Mr. Tunç and 

identify the authors of the crimes (see for detailed information, §§ 1-50 above), as 

witnessed in many similar abducted cases. The investigating authorities must 

conduct a prompt and adequate investigation in kidnapping cases and take all 

necessary measures since the first day of the incident. Even though more than 

sixteen months have passed from the incident, the investigation authorities have 

not done any conclusive step to elucidate the abduction case. These lead to 

conclude that national authorities do not have intention to conduct an effective and 

adequate investigation. 

170- Furthermore, the applicants would like to state that it is legally impossible 

to directly investigate secret service (MIT) agents under Article 26 of the Law on 

Turkish Secret Service. Article 26 on the Law concerning MİT foresees 

administrative permission system to initiate an investigation against MİT agents. 

This violates its-self the requirements of an effective investigation in the sense of 

Articles 2, 3 and 5 of the Convention (Tunç v. Turkey [GC], 2014). 
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171- Besides, the prohibition of the access to the case file from 8 August 2019 

to 11 May 2020, during nine months, clearly violated the obligation of conduction 

an effective investigation in the sense of Articles 2, 3 and 5 of the Convention. 

172- All of these facts and explanations cited above clearly show that the 

national authorities have not accomplished an effective investigation within the 

meaning of Articles 2, 3 and 5 of the Convention in the instant case.  

173- Considering the Government statements, there is a clear contradiction in 

the Government observations. The Government implies on the one hand that there 

is no need to conduct an investigation because the applicants’ relative was not 

abducted, and on the other hand, domestic remedy concerning criminal 

investigation has not been exhausted. It is clear that the Government do not have 

the intention to conduct an effective investigation in the instant case. This leads to 

conclude that all domestic remedies including the criminal investigation are totally 

ineffective and the applicants are not obliged to exhaust them at all. To sum up, the 

Government’s allegations are unfounded and must be dismissed. 

174- Thus, Article 2 of the Convention has been violated under its substantive 

and procedural aspects and under the positive obligations in the present case. 

2. VIOLATION OF ARTICLE 5 OF THE CONVENTION 

175- With regard to paragraphs 166-169 of the Government observations, the 

applicants would like to state that their relative has been held in a secret detention 

centre apparently in Ankara in the complete absence of the safeguards contained in 

Article 5 of the Convention, as occurred in many similar cases. In the instant case, 

no meaningful investigation has been conducted in the applicants’ repeated 

assertion that their relative was kidnapped in Ankara. In fact, nothing has been done 

until now without opening a case file by the public prosecutor and without 

performing some so-called investigation steps. More than 28 persons have been 

abducted, especially in Ankara, since 2016 by secret service agents in similar 

manner which clearly show that the state officials abduct, sequestrate and torture 

individuals in secret detention centres. Thus, similar incidents have frequently 

occurred in Turkey and particularly in Ankara at this period, and especially since 

the coup attempt happened on 15 July 2016. Thus, there are serious and coherent 

evidences that corroborate and support each other as stated above which confirm 

the applicants’ affirmation and it is impossible to conclude that their complaints 
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are manifestly ill-founded without conducting an effective investigation; thus the 

present case clearly differ from Epözdemir and Others v. Turkey. Moreover, the 

existence of a criminal investigation consolidates the applicants’ arguments 

according to which their relative (Mr. Tunç) was abducted with political purpose 

in order to be interrogated under torture in a secret detention centre. 

176- The applicants would like to reiterate that there are convincing and 

concrete pieces of evidence showing the abduction of the applicants’ relative but 

the investigation authorities have not dared to collect and to examine them until 

now. That is why the guarantees of Article 5 of the Convention are applicable in 

the instant case. As explained above, the national authorities have not satisfied the 

requirements of an effective investigation.  

177- As to paragraph 176, the existence of a criminal investigation initiated 

against the abducted person, Mr. Tunç, confirms the veracity of the applicants’ 

affirmation because there was always a criminal investigation against all the 28 

people abducted before Mr. Tunç, except one. All of them are accused of being 

member of so-called “FETÖ/PDY” and they are all accused being in touch with 

secret service agents, except Ms. A.Ö. who is accused of being member of DHKPC.  

178- With regard to paragraphs 177 and 178, first of all, the circumstances of 

case in the instant case are different from the circumstances of case of the case 

Sakine Epözdemir and others v. Turkey. Secondly, it is not possible to say that the 

complaint did not disclose any appearance of a violation of the Convention’s 

provisions without conducting an effective investigation; national authorities failed 

to conduct an effective investigation in the instant case (see above). Thirdly, as 

stated above, there are many evidences but national authorities did not dare to 

collect them; 28 people have been abducted, sequestrated and deprived from their 

liberty during months in similar circumstances (see above). Fourthly, one of the 

crucial evidences is the total passive attitude of the state institutions and lack of an 

effective and adequate investigation in the instant case, as witnessed in other 

similar cases. Finally, circumstances of case occurred in the judgments cited in 

these paragraphs are different than the present case. 

179- Concerning paragraph 179, it is right that the applicants’ relative was not 

taken into custody but has been abducted by state agents and then he was deprived 

from his liberty in similar circumstances occurred in more than 28 abducted cases. 

In order to avoid the repetition, the applicants would like to refer to the above 
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explanation about the allegation of the government that “the applicants failed to 

submit any evidence or record showing the abduction”; in fact, the Government 

should not invoke this allegation because national authorities failed to conduct an 

effective investigation and failed to collect many evidences such as CCTV, 

MOBESA, KGYS, PTS and other public and private security cameras footages, 

HTS records, etc… The applicants do not have any state power to collect these 

evidences themselves. That is why the Government’s allegation is baseless. Hence, 

as explained above, “all necessary steps were not taken at all”. 

180- As regards paragraph 180, the existence of a criminal investigation 

against Mr. Tunç confirm the applicants’ affirmation, as explained above.  

181- As for paragraphs 181-182, considering all the circumstances of case and 

all the facts, finding and attitude of all state institution including investigation 

authorities, the applicants’ relative has been deprived of his liberty by the 

intelligent agents and/or security forces. As stated above, national authorities have 

not conducted an effective investigation at all in the instant case and, thus, the 

Government should not invoke that “there is no evidence capable of creating a 

reasonable suspicion that the applicants’ relative was deprived of his liberty by the 

State authorities” because of lack of an effective investigation in the sense of 

Articles 2, 3 and 5 of the Convention. There are many evidences but the state 

authorities did not dare to collect them, as explained above. They have not 

conducted a transparent, effective, adequate and extensive investigation into the 

circumstances of the disappearance of Mr. Tunç to identify and punish civil 

servants who are responsible for the abduction, sequestration, and torture, etc. That 

is why, without such an investigation, the Government allegation does not deserve 

any reliability.  

182- Finally, the Government did not explain the applicants’ assertion that the 

Law on Turkish Secret Service (especially Article 26 on the Law concerning MİT 

which foresees administrative permission system to initiate an investigation against 

MİT agents) violates on its own the requirements of Articles 2, 3 and 5 of the 

Convention (Tunç v. Turkey, [GC] 2014). 

183- Accordingly, all the guarantees of Article 5 of the Convention have been 

violated in the instant case in terms of its substantive and procedural aspects. 
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3. VIOLATION OF ARTICLE 3 OF THE CONVENTION 

184- Taken into consideration all the facts cited above and in the applicants’ 

version of facts, the applicants consider that there has been a violation of Article 3 

of the Convention too, under its substantive and procedural aspects. The 

investigation authorities did not conduct an effective investigation in the sense of 

Article 3 of the Convention too, for the same reasons cited in these observations 

under Article 2 and 5 of the Convention. Therefore, there has been a violation of 

Article 3 of the Convention in respect of state’s obligation to conduct an effective 

investigation and to take positive measures (positive obligations). 

IV. CLAIMS FOR JUST SATISFACTION 

185- Each applicant kindly requests 50 000  euros as a non-pecuniary damage. 

They respectfully request 5 000 euros for legal representation fees before the 

European Court of Human Rights (Annex 42). 

Brussels, 1 December 2020 

 

        

 Süleyman Yıldırım 

Applicants’ representative



 78 

ANNEXES 
 
1- Kidnapped people since the beginning of 2016 in Turkey and some information 

displaying the applicants’ allegations published on social media outlets by objective 
observers 

2- Testimony of Zabit Kişi made before the 5th Assize Court in Kocaeli about the methods 
of torture used against him during 103 days in a container of 3 m2 

3- Turkish version of Fatma Betül Zeybek’s testimony about the abduction of her husband 
by heavily armed people under her eyes and under the eyes of his children 

4-  Documents showing the parliamentary question tabled by some members of 
Parliament about six cases of kidnapping occurred in February 2019 

5- Similar letters sent by some applicants to the Court to withdraw their applications 
6- Statement of Gökhan Türkmen before the 2nd Assize Court in Ankara on 7 February 

2020 
7- Press release of the applicant Sümeyya Yılmaz on 24 October 2019 
8- The statement of lawyer Mehmet Murat Atak from the Human Rights Centre of the 

Ankara Bar Association 
9- Petition of the applicant Nevin Yılmaz submitted to the public prosecutor on 31 October 

2019 requesting a visit of their lawyer with Mustafa Yılmaz 
10- Petition of the applicant Nevin Yılmaz submitted to the public prosecutor on 31 October 

2019 requesting a consultation and an examination of the health of Mustafa Yılmaz by 
an independent doctor 

11- Petition of the applicant Nevin Yılmaz submitted to the public prosecutor on 31 October 
2019 requesting an authorisation of a family visit with her son Mustafa Yılmaz in prison 

12- Petition of the applicant Sümeyya Yılmaz requesting an effective investigation on 
kidnapping case submitted to the Yenimahalle Police Station on 6 November 2019 

13- Petition of the applicant Sümeyya Yılmaz submitted to the public prosecutor on 
8 November 2019 requesting an examination of CCTV camera footages around the 
Karapürçek Police Station and collection of similar evidence. 

14- Additional observations of the applicant submitted to the UN Working Group on 
Enforced or Involuntary Disappearances (the UN WGEID) on 14 November 2019 

15- Written testimony of M.Ö.G. dated 21 July 2018 concerning different types of torture 
methods suffered during four months in a secret detention centre in Ankara 

16- Statement of the former secret service agent M.G. before the 34th Assize Court in Ankara 
on 15 December 2019 

17- Document showing the prohibition of private medical examination of four abductees by 
the public prosecutor in police custody 

18- Request submitted to the public prosecutor’s office on 29 July 2019 for medical 
examination to be conducted by private doctors pursuant to Istanbul Protocol 

19- Request filed at Ankara Chamber of Doctors on 1 August 2019 to assign independent 
doctors according to Istanbul Protocol 

20- Petition dated 31 July 2019 lodged by family members of the abductees to see them in 
custody 

21- Request submitted on 31 July 2019 by the applicants’ lawyers to meet with the abductees 
in police custody 

22- Petition filed at the HSK against the public prosecutor Muhammet Ali Korkmaz on 31 
July 2019 

23- Petition filed on 1 August 2019 aiming at changing the public prosecutor 
24- The interview of Member of Parliament Ömer Faruk Gergerlioğlu made by journalist 

Erkam Tufan on 17 July 2019 
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25- Turkish version of the statement of Member of Parliament Mustafa Sezgin Tanrıkulu 
made on 24 October 2019 

26- The Report published by the Ankara Bar Association on 1 August 2019 showing the 
deficiencies occurred and ineffectiveness of the criminal investigation about the 
abduction of Mustafa Yılmaz 

27- The statement of the Human Rights Centre of the Ankara Bar Association made on 1 
August 2019 concerning the prohibition of meeting the family lawyers with 4 abductees  

28- The announcement of the Human Rights Center of the Ankara Bar Association dated 6 
August 2019 

29- Report published by Human Rights Watch in 2017 under the name of “In Custody: 
Police Torture and Abductions in Turkey.” 

30- The Human Rights Inquiry Commission of the Turkish Parliament’s official document 
dated 6 May 2019 

31- Detailed explanation made by some expert showing the illogical character of the 
Government’s allegations about the depositions of four abductees 

32- Detailed information demonstrating the baselessness of the Government’s allegations 
33- Decision of the UN Human Rights Committee rendered on 12 December 2019 (Ismet 

Bakay, no. 826/2017). 
34- Report on “Proclamation of Gülen movement by the Turkish Government as a terror 

organisation under the name of “FETÖ/PDY” and some information about the coup 
attempt of 15 July 2016” 

35- The petition submitted by the applicants’ lawyer M.Y. on 4 September 2019 to the 
Chief prosecutor’s office of Ankara  

36- The document showing the potential roads taken by Mr. Yusuf Bilge Tunç on 6 August 
2019 prepared by the applicants and annexed to the petition submitted by the lawyer 
M.Y. on 4 September 2019  

37- Petition submitted by the lawyer M.Y. on 18 September 2019 and the decision of the 
same day of the public prosecutor  

38- Decision of the UN Human Rights body showing the end of its function when the 
abducted people are found 

39- Former mathematics teacher N.K. testimony given before the 29th Assize Court in 
Istanbul on October 2018 

40- The Report of the Ankara Bar Association Lawyer’s Rights Center, Prison Board and 
Human Rights Center 

41- Madam A.Ö. testimony given before the 3rd Assize Court in Istanbul on 14 June 2019 
concerning the fact that she was severely tortured for six months in a secret detention 
centre in Ankara 

42- Document about the legal representation fees before the ECtHR. 


